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Prosecutor v. Norman, Fofana and Kondewa SCSL-2004-14-T

I. INTRODUCTION

1. Onthe 2™ June 2004 the Trial Chamber handed down its “Decision on
Prosecution’s Motion for Judicial Notice and Admission of Evidence” (“Trial
Chamber Decision of Judicial Notice”). This decision was subsequently
appealed and the Appeals Chamber rendered its decision (the “Fofana-Appeal
Decision on Judicial Notice'”) on 16™ May 2005.

2. On the 14™ June 2005, notice was given to the Defence of the documents sought
to be tendered by way of Rules 92bis and 89(C) of the Rules of Procedure and
Evidence of the Special Court for Sierra Leone (the “Rules”). The documents
have been culled from the general exhibits list. The documents are divided into
three separate bundles which can be considered both generally and individually.

3. The Prosecution requests the Trial Chamber to admit into evidence the proposed
documents under Rule 92 bis and 89 (C). The documents have been extracted,
and collated into three bundles, from the General List of Exhibits filed on 26
April 2004% and are catalogued in the attached Annex A. A good number of the
documents in question were submitted with the Prosecution’s Motion for Judicial
Notice, filed on 1 April 2004. The Prosecution has highlighted, where
appropriate, those portions of the respective documents upon which reliance is

placed.

II. GENERAL SUBMISSIONS
4. The replacement of the traditional preference of oral testimony with extensive
flexibility in the admission of documentary evidence, and the establishment of the

principle of “extensive admissibility of evidence” are recent trends in

' Prosecutor v. Norman et al, SCSL-04-14-T, Appeals Chamber, “Fofana-Decision on Appeal against
“Decision on Prosecution’s Motion for Judicial Notice and Admission of Evidence” (hereinafter “Fofana-
Appeal Decision on Judicial Notice”), 16 May 2004.

2Prosecutor v. Norman et al, SCSL-04-14-T, SCSL-04-14-T, “Materials Filed Pursuant to Order to the
Prosecution to File Disclosure Materials and Other Materials in Preparation for the Commencement of
Trial of 1 April 2004, 26 April 2004.
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international criminal law.> The notion underlying these principles is the
competence of the professional judges to receive evidence and to subsequently
evaluate it according to its contents, credibility, the manner in which it was
obtained, in the light of all other evidence.*

5. The basic principle applicable to any form of evidence is stipulated in Rule 89(C),
which provides that any relevant evidence is admissible. According to
international jurisprudence, in deciding what constitutes “relevant” evidence,
wide discretion is granted to the Trial Chamber. The Chamber is free to consider
the reliability of the evidence, its probative value, prejudicial impact, or any other
reasonably related factor.’

6. Moreover, pursuant to Rule 93, it is possible to introduce evidence of instances
not necessarily covered by the indictment, which demonstrates ‘a consistent
pattern of conduct’, in order to prove elements such as knowledge or intent;®
identity or position of authority;’ opportunity, preparation, plans or mode of

operationg. Such evidence, however, must be submitted to show a consistent or

3 First trend manifested, for example, in ICTY’s adoption of Rule 89(F) in December 2000. Regarding
second trend see Blaskié Trial Judgement, 3 March 2000, para. 34.

4 prosecutor v. Delalié et al., 1T-96-21-T, “Decision on the Motion of the Prosecutor for the Admissibility
of Evidence, 19 January 1998” (“Celebi¢i Evidence Decision, 19 Jan. 1998”), para. 20; Blaski¢ , Trial
Judgement, 3 March 2000, para. 35.

5 See for example in Prosecutor v. Bagosora et al., ICTR-98-41-T, “Decision on Admissibility of Proposed
Testimony of Witness DBY”, 18 September 2003 (“Bagosora Trial Chamber Evidence Decision, 18
September 2003™), para. 18: “Relevance, probative value and even prejudice are all relational concepts.
The content of the putative facts must be defined and then evaluated in relation to their possible value as
proof of the existence of a crime as described in the indictment. The nature of this evaluation explains the
discretion conferred on the Trial Chamber by Rule 89(C).”

® Prosecutor v. Bagilishema, ICTR-95-1, Trial Judgement, 7 June 2001, para. 63: “[t]he Chamber is of the
opinion that the Accused’s intent ... should be evident from patterns of purposeful action.” Prosecutor v.

Kayishema and Prosecutor v. Ruzindana, ICTR-95-1, Trial Judgement, 21 May 1999, para. 535:
“consistent and methodical pattern of killing is further evidence of the specific intent” (upheld by the
Appeals Chamber in Kayishema and Ruzindana Appeal Judgement, 1 June 2001, para. 159).

" Prosecutor v. Bagilishema, ICTR-95-1, Trial Judgement, 7 June 2001, para. 50: “command responsibility
for failure to punish may be triggered by a broadly based pattern of conduct by a superior, which in effect
encourages the commission of atrocities by his or her subordinates.”

8 In Galic, the ICTY permitted the Prosecution to submit evidence on of an incident which was not covered
by the indictment, as corroborating evidence of a consistent pattern of conduct pursuant to Rule 93 of the
Rules of Procedure and Evidence of the Tribunal. See Prosecutor v. Galic, 1T-98-29-PT, “Decision on the
Defence motion for Indicating that the First and Second Schedule to the Indictment Dated 10" October
2001 Should be Considerred as the Amended Indictment”, 19 October 2001, paras. 16 and 23.
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systematic practice, rather than the good character of the Accused or his
disposition.9
7. Extra precaution is taken to ensure that the admission of documentary evidence
does not adversely affect the right of the Accused to a fair trial, by tending to
admit only such documentary evidence that pertains to the background of the
crime, as opposed to evidence directly implicating the Accused in the perpetration
of a crime.'® Examples of such ‘background’ evidence include evidence
demonstrating the occurrence of crimes in a certain location, or in the context of
an armed conflict, or in a widespread or systematic manner, or evidence proving

the command structure.l !

General Principles on the Admission of Evidence

Relevance as a Prerequisite of Admissibility
8. Rule 89(C) differs from the parallel ICTY and ICTR rules, the latter requiring, in
addition to the evidence being relevant, that it have probative value to be

admitted. Discretion is granted to the Court by Sub-rule 89(C), by which any

? See Judge Cassese in ICTY Transcripts of 15 February 1999 in Prosecutor v. Kupreski¢ et al, IT-95-16-T,
p. 6889, lines 5-15 “As for the model of behaviour,... Rule 93 on pattern of conduct is not relevant to that.
...I1 took some part in the drafting of this Rule 93, and I can tell you ... this rule was conceived of as
relating to crimes against humanity. When you may have to prove the existence of a consistent practice or
systematic practice, I don't see why and what extent Rule 93 could relate to the issue of character.” The
ICTR shared this view when it noted in Bagilishema that “Rule 93 ... is the only Rule that deals with
evidence of a consistent pattern of conduct. However, this Rule is relevant not to evidence of a pattern of
conduct which may favour the Accused, but rather to evidence to demonstrate the existence of a consistent
practice or systematic practice so as to prove a charge, such as crimes against humanity.” See Prosecutor v.
Bagilishema Trial Judgement, ICTR-95-I, 7 June 2001, para. 114. In Bagosora, the ICTR Appeals
Chamber held that evidence relating to the defendant’s prior criminal acts may not be used to demonstrate
“a general propensity or disposition” to commit the crimes with which he is charged, subsequently stating
that “this does not preclude the introduction of such evidence for other valid purposes.” Prosecutor v.
Bagosora “Decicion on Prosecutor’s Interlocutory Appeals Regarding Exclusion of Evidence”, 19
December 2003, para. 14, upholding and quoting from Bagosora Trial Chamber Evidence Decision, 18
September 2003, para. 35.

10 Prosecutor v Natelitic, ICTY-98-34, “Decision on the Proscutor’s Motion to Take Depositions for Use at
Trial (Rule 71)” 10 November 2000, paras. 17-20.

' prosecutor v Natelitic, ICTY-98-34, “Decision on the Proscutor’s Motion to Take Depositions for Use at
Trial (Rule 71)” 10 November 2000, para. 17. Also see R. May and M. Wierda, International Criminal
Evidence (NY, 2002), p. 346.
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reasonable consideration could be taken into account in deciding whether certain

evidence is relevant.

Reliability as a Prerequisite of Admissibility
9. Reliability was held to be an implicit component of admissibility, rather than a
separate prerequisite for admissibility.12 Since Rule 89 clearly stipulates the
conditions for admissibility, there is no need to read additional requirements into

it.!?

Burden and Standard of Proof Required for Admission

10. The burden of proof relating to the admissibility of documentary evidence lies on
the party seeking to rely on the document.!* The standard of proof generally

required is a “balance of probabilities” standard."’

12 «Reliability is the invisible golden thread which runs through all the components of admissibility”
Prosecutor v. Delalié et al., IT-96-21-T, “Decision on the Prosecution’s Requests for the Admission of
Exhibit 155 into Evidence and for an Order to Compel the Accused, Zdravko Mucic, to Provide a
Handwriting Sample”, 19 Jan. 1998 para 32. Prosecutor v. Musema, ICTR-96-13-A, Judgement and
Sentence, 27 January 2000 (“Musema Judgement”), para. 37-8.

13 prosecutor v. Delali¢ et al., IT-96-21-T, “Decision on the Prosecution’s Requests for the Admission of
Exhibit 155 into Evidence and for an Order to Compel the Accused, Zdravko Mucic, to Provide a
Handwriting Sample”, 19 Jan. 1998, para. 32: “...it is neither necessary nor desirable to add to the
provisions of Sub-rule 89(C) a condition of admissibility which is not expressly prescribed by that
provision.”

“ Musema Judgement, 27 January 2000, para. 55: “The Chamber notes that in order for a document to be
admissible as evidence, the Party that seeks to rely on the document must first prove that it meets with the
standards of relevance and probative value (discussed above) laid out by sub-Rule 89(C). In other words,
the burden of proof of the reliability (which, as discussed above, "runs through” the criteria of
admissibility, namely relevance and probative value) of the document lies on the Party that seeks to rely on
the document. When documents are admitted with the consent of both Parties, as has occurred in the
instant case, the issue of proof of reliability does not arise. A similar situation arises when a document is
admitted by way of judicial notice, as a "fact of common knowledge" under Rule 94, since no proof of the
fact is required. When, however, the reliability of documentary evidence is questioned, the issue arises as
to the required standard of proof of reliability for the admission of evidence.”

15 Musema Judgement, 27 January 2000, para. 56: “With certain exceptions, discussed below, the Chamber
is of the opinion that the standard of proof required to establish the reliability of documentary evidence is
proof on the balance of probabilities. The admission of evidence requires, under sub-Rule 89(C), the
establishment in the evidence of some relevance and some probative value. Accordingly, the standard of
proof required for admissibility should be lower than the standard of proof required in the final
determination of the matter at hand through the weighing up of the probative value of all the evidence
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11. In Celebici, the ICTY explained that “[t]he threshold standard for the admission
of evidence. ..should not be set excessively high, as often documents are sought to
be admitted into evidence, not as ultimate proof of guilt or innocence, but to

provide a context and complete the picture presented by the evidence gathered.”16

Evaluation of Documentary Evidence

12. Once evidence is admitted, a document is accorded weight by the Trial
Chamber.!” When evaluating evidence, the Trial Chamber may adopt any
approach it deems suitable.'® It should, nonetheless, in accordance with Sub-rule
89(B), apply rules “which will best favour a fair determination of the matter
before it and are consonant with the spirit of the Statute and the general principles

of law”."?

before the Chamber. The admission of evidence does not require the ascertainment of the exact probative
value of the evidence by the Chamber; that comes later. Admission requires simply the proof that the
evidence has some probative value. Different standards of proof are appropriate for the process of
admission and the process of determining the exact probative value of the same evidence.” The exceptions,
where the higher standard of proof “beyond reasonable doubt” applies, according to the ICTR in Musema,
include cases where “the rights of the Accused are threatened by the admission of the evidence in question”
and where “the allegations about the unreliability of the evidence demand for admissibility the most
exacting standard”. Musema Judgement, 27 January 2000, para. 58. This finding is consistent with the
ICTY’s holding in Celebici that “[t]he burden of proof of voluntariness or absence of oppressive conduct in
obtaining a statement is on the Prosecution... [which] is required to prove it convincingly and beyond
reasonable doubt.” See Prosecutor v. Delali¢ et al., 1T-96-21-T, “Decision on Zdravko Mucic’s Motion for
the Exclusion of Evidence”, 2 September 1997, para. 42. The full text of this paragraph is as follows: “The
burden of proof of voluntariness or absence of oppressive conduct in obtaining a statement is on the
Prosecution. Since these are essential elements of proof fundamental to the admissibility of a statement,
the Trial Chamber is of the opinion that the nature of the issue demands for admissibility the most exacting
standard consistent with the allegation. Thus, the Prosecution claiming voluntariness on the part of the
Accused/suspect, or absence of oppressive conduct, is required to prove it convincingly and beyond
reasonable doubt. We agree with the Defence that this is the required standard.”

16 prosecutor v. Delalic, Mucic, Delic and Landzo, 1T-96-21-T “Decision on the Motion of the Prosecutor
for the Admissibility of Evidence”, 19 January 1998 (“Celebici Evidence Decision 3”), para. 20.

'7 Musema Appeal Judgement, 16 November 2001, para. 18; Rutaganda Appeal Judgement, 26 May 2003,
para. 207.

'® Kayishema and Ruzindana , ICTR-95-1, Appeal Judgement, 1 June 2001, para. 1 19.

19 In accordance with SCSL Rule 89(B), the judges must apply, the rules of evidence which best favour a
fair determination of the matters before it and which are consonant with the spirit of the Statute and the
general principles of law, where such have not been expressly provided for in the Tribunal’s Rules of
Procedure and Evidence. See See Kamuhanda, ICTR-99-54A-T, Judgment, 22 January 2004
(“Kamuhanda Trial Judgement, 22 January 2004™), para. 33. Also see Blaskié Hearsay Decision, 26
January 1998, para. 5.
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13. Reliability of evidence is an issue which usually arises with relation to the weight
it is given, as opposed to constituting a condition for its admissibility.”* The
credibility of the evidence, on the other hand, never effects its admissibility but

rather only goes to the weight it is given.*'
III  SPECIFIC ARGUEMENT

14. The Court held in the Fofana-Appeal Decision on Judicial Notice that Rule 92 bis
was amended specifically to accommodate the operations and peculiarities of the
Special Court envisioned to exist for a short period of time, which constitutes a
more flexible and broad alternative mode of presentation of evidence than the
regime existing in the ad hoc tribunals.

15. In the Appeal Chamber’s view Rule 92 bis was deliberately construed “to permit
the reception of “information”- assertions of fact (but not opinion) made in
documents or electronic communications - if such facts are relevant and their
reliability is “susceptible of confirmation”.”” The majority decision held that proof
of reliability is not a condition of admission under Rule 92 bis. “[A]ll that is
required is that the information should be capable of corroboration in due
course.”” [emphasis in the original text]

16. In the Fofana-Appeal Decision on Judicial Notice, the requirement under rule 92

bis that the reliability of the evidence be susceptible of confirmation was

interpreted as meaning that: “the information should be capable of corroboration

in due course.”* The requirement should be interpreted as allowing any evidence

which is relevant and contains some indicia of reliability to be admissible. This

2 This is in line with the ICTY’s view in Celebiéi, that “the mere admission of a document into evidence
does not in and of itself signify that the statements contained therein will necessarily be deemed to be an
accurate portrayal of the facts”. See Celebici Evidence Decision, 19 Jan. 1998, para. 20.

*! The ICTR stressed that “...the determination of admissibility does not go to the issue of credibility, but
merely reliability. Accordingly, documentary evidence may be assessed, on the balance of probabilities, to
be reliable, and as a result admitted. Later, that same evidence may be found, after examination by the
2C2hamber, not to be credible.” See Musema Trial Judgement, 27 January 2000, para. 57.

-

* Fofana-Appeal Decision on Judicial Notice, 16 May 2004, , (majority decision) para. 26. See also
Separate Opinion of Justice Robertson, paras. 13, 14.
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should automatically exclude opinions, propaganda information, and such other
evidence that does not contain any guaranty of reliability.25

17. The assessment of the weight and reliability of the information admitted under
Rule 92 bis is to be made by the Trial Chamber at the end of the trial in light of all
the evidence presented.26

18. The Prosecution submits, in respect of the first bundle’’, headed “Rule 92 bis and
89 (C) submissions of certain documents received in the Judicial Notice Decision,
2 June 2004, for Existence and Authenticity” — that those documents originate
from the United Nations and a respected Non-Governmental Organization and
should therefore be admitted under Rules 89 (C) and 92 bis. 28 The Trial Chamber
has admitted those documents, “as to their Existence and Authenticity”, by its
decision of the 2™ June 2004. The Prosecution is now seeking to complete the
process, in recognition of the decision of the Trial Chamber, by formally
tendering those documents.

19. In respect of the second bundle”, the Prosecution requests that all documents
listed be admitted into evidence under Rule 92 bis. Those documents form a
fraction of the documents that were submitted in the Prosecution’s Motion for
Judicial Notice and Admission of Evidence®® in support of certain facts that the
Prosecution sought to be judicially noticed by the Court, namely facts D, K, L, M
and U. Having failed to be facts judicially noticed by the Appeals Chamber, the
Prosecution seeks to have these documents admitted via Rule 92 bis. As

expressed in the Fofana-Appeal Decision on Judicial Notice “the evidential

25 1d

% Fofana-Appeal Decision on Judicial Notice, (majority decision) para. 27. See also Separate Opinion of
Justice Robertson, para. 14.

27 The documents are not attached hereto as they have already been disclosed to the Defence on 14 June
2004 and submitted to the Trial Chamber on the 21 June 2005.

8 Fofana-Appeal Decision on Judicial Notice, (Separate Opinion of Justice Robertson) para. 13.

29 The documents are not attached hereto as they have already been disclosed to the Defence on 14 June
2004 and submitted to the Trial Chamber on the 21 June 2005.

30 prosecutor v Norman et al, SCSL-04-14-T, “Prosecution’s Motion for Judicial Notice and Admission of
Evidence”, 1 April 2004.
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material submitted by the prosecution in respect of that notice is, however,

admissible under Rule 92 bis. "'

20. The documents in the second bundle include documents that have been issued by
the CDF*? and respected NGO’s. All documents in question are relevant and
refer to the factual allegations as stipulated in the Consolidated Indictment against
Hinga Norman, Moinina Fofana and Allieu Kondewa.

21. In accord with the Appeals Chamber “Rule 92 bis permits facts that are not
beyond dispute to be presented to the court in a written or visual form that will
require evaluation in due course. A party which fails in an application to have a
fact judicially noticed under 94(A) may nonetheless be able to introduce into
evidence under Rule 92 bis the sources upon which it has relied under 92 bis and
at the end of the trial; the court may well conclude that the fact have been proved
beyond reasonable doubt. The weight and reliability of such ‘information’
admitted under Rule 92 bis will have to be assessed in the light of all the evidence
in the case.” ** The court then went onto to provide guidelines as to how Trial
Chambers should approach such evidence.

22. The third bundle® is headed “Rule 92bis and 89(C) submission of certain
documents for admission from exhibits list not otherwise tendered at trial.”

As the Appeals Chamber stated “Rule 92 bis is different to the equivalent Rule in
ICTY and ICTR and deliberately so [...] The effect of the SCSL Rule is to permit
the reception of ‘information’ — assertions of fact (but not opinion) made in
documents or electronic communications — if such facts are relevant and their

reliability is ‘susceptible of confirmation’. This phraseology was chosen to make

3! Fofana-Appeal Decision on Judicial Notice, (Separate Opinion of Justice Robertson) para. 32 and
(Majority Decision) para 46.

32 See Prosecutor v Kordic, IT-95-14-2, “ Decision on Prosecutor’s Submissions concerning “Zagreb
Exhibits” and Presidential Transcripts”, 1 December 2000 which illustrates that military orders and reports
are generally admissible especially if signed and bearing an official seal.

33 Fofana-Appeal Decision on Judicial Notice, (Majority Decision) para 27.

34 The documents are not attached hereto as they have already been disclosed to the Defence on 14 June
2004 and submitted to the Trial Chamber on the 21 June 2005.
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clear that proof of reliability is not a condition of admission; all that is required is
that information should be capable of corroboration in due course. It is for the
trial chamber to decide whether the information comes in a form, or is of a kind,
that is ‘susceptible to confirmation’”>. “Propaganda claims or political attacks in
partisan newspapers might be excluded, for example, but information set out in
UN or NGO or Truth Commission reports, or books by serious historians, should
be admitted. So might certain newspaper reports if they carry a reporter’s by-line
and purport to be based on eyewitness reports or interviews or have other indicia

of reliabili’ty.”3 6 Reliability can be confirmed or disproved.

IV CONCLUSION
23. Based on the forgoing and in accordance with the principles laid down in the
Fofana-Appeal Decision on Judicial Notice, the Prosecution respectfully requests
the Trial Chamber to admit the highlighted information contained in the
documents catalogued in the Annex A, pursuant to Rule 92 bis and 89(C).

Done in Freet this 24" of June 2005.
7

fu

' .
Llc cotg{ * /75% C. Johnson
oy

Kevin Tavener~"

35
1d para. 26.
36 Fofana-Appeal Decision on Judicial Notice, (Separate Opinion of Justice Robertson) para. 13

10
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ANNEX B- PROSECUTION’S INDEX OF AUTHORITHIES
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Annex A-I

First bundle

Rule 92bis and 89(C) submissions of certain
documents received in the Judicial Notice
Decision, 2 June 2004, for Existence and
Authenticity.

From Annex B, Prosecutor’s Motion for Judicial Notice
Reports of the UN Secretary General

#11. 5 February 1998
13. 9 June 1998

14. 12 August 1998
15. 16 October 1998
16. 16 December 1998
18. 4 June 1999

Other UN Reports

31. UNICEEF Press Release, 19 June 1997
32.  UNICEF Monthly Report, 31 July 1999
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Second bundle

Rule 92bis submissions of evidential
material submitted in support of the Judicial

Notice Request of facts D, K, L, M and U
which were over turned on appeal.

From Annex B, Prosecutor’s Motion for Judicial Notice

#42.  Human Rights Watch, “Getting Away with Murder, Mutilation and Rape” Vol.
10, No. 3 (A) July 1998

54 International Crisis Group Africa Report No. 28 “Sierra Leone: Time for a New
Military & Political Strategy,” 11 April 2001
57.  Mazurana, Dyan and Dhristopher Carlson, “From Combat to Community:

Women and Girls of Sierra Leone” January 2004
58 No Peace Without Justice, “Sierra Leone Conflict Mapping Program” Draft Copy,

9 March 2004 (excerpts)

61. CDF Statement of FM 98.1, 22 December 1997

62.  Kamajor Press Release, 23 December 1997, available online at http://www.sietra
-leone.org/kamajorl.html

63.  Summary of Conversations Held with Civil Defence Force Leader Sam Hinga

Norman, 10 January 1998 by Alfred Sam Foray, available online at
http://www.sierra-leone.org/cdu2.html

66.  Report of Unacceptable Behaviour of CDF in the Southern Region, August 2000
by the Regional Reconcilliation Committee (RRC) Souther Region

68. CDF Calendar 2001

\2ito
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Third bundle ‘2]

Rule 92bis and 89(C) submissions of certain
documents for admission from exhibits list
not otherwise tendered at trial.

From exhibit list filed 26 April

423
38
85
96(B)
101
102
104
107
109
112
113
114
118
125
128
129
160
162
168
172
202
207
208
222
227
231
238
244
247
249
250
252
262
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346 International Criminal Evidence

answer but in practice it rarely arises since there is usually much cor-
roborative evidence of such matters. Thus, it may be appropriate for a
Trial Chamber to admit transcripts from related cases without recalling
the witnesses to testify.>

10.59 Documentary evidence may therefore be introduced on topics
such as (a) “crime-base” evidence; (b) whether there was a widespread
and systematic attack on a civilian population; (c) issues of command
structure (leaving aside, however, whether a particular accused exer-
cised the role of a commander); and (d) whether crimes occurred in the
context of an international armed conflict. The admission of evidence
in such forms gives rise to “the likelihood that [trials] can in fact be expe-
dited significantly by dispensing with live testimony in peripheral aspects
of the trial.”% The fairness of the trials would not be affected since their
focus would be on the hearing of witness testimony specifically on the

guilt of particular accused (and these witnesses would be subject to
cross-examination).

7 INTERNATIONAL CRIMINAL EVIDENCE IN CONTEXT

10.60 Other international courts. In conclusion, it may be noted that the
practice of international criminal courts in allowing the parties to pres-
ent the evidence, and allowing the court flexibility in admitting it, is
consistent with the practice of other international courts and tribunals.
Thus, Article 48 of the Statute of the International Court of Justice states
that the Court “shall make all arrangements connected with the taking
of evidence.” The IC] follows a liberal evidentiary regime and there is
no hierarchy between different forms of evidence. However, the pre-
ponderance of the evidence relied on by the Court has been documen-
tary. Most of the evidence produced forms part of the often voluminous
written pleadings. The Statute and the Rules do, however, provide for
oral testimony of witnesses and experts, and both have been employed
before the Court.

10.61 The explanation for this flexible approach to admissibility of evi-
dence is the Court’s ability to ascertain the weight and relevance of par-
ticular evidence. The bench is composed of highly qualified and
experienced international judges who do not require protection from

because, in order to be convicted of a crime against humanity, the accused must
have knowledge that there is an attack on the civilian population and that his
or her act is part of the attack.” Id. at T 12.

58. Id.

59. Patricia Wald, To Establish Incredible Facts by Credible Evidence, 42 HARv.
INT’'L L.J. 535 at 548 (2001).
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potentially unreliable evidence. The Court has nonetheless, on a few
occasions, refused to admit hearsay evidence on the ground that it con-
stituted “allegations falling short of conclusive evidence.”¢

10.62 Other international tribunals have also followed this trend.®!
However, all such tribunals must be distinguished from international
criminal trials as such proceedings do not raise issues of the rights of

the accused.

10.63 Domestic courts. On the other hand, domestic courts must apply
their own rules of evidence in trying international cases. However, dzo
trends are interesting to note: one is a trend toward relaxing technical
rules of evidence in common law jurisdictions, and the other is a trend
toward adopting adversarial rules in civil law jurisdictions (examples
of both of these trends have been mentioned above).

10.64 It is also worth noting that certain domestic courts have relaxed
strict and technical rules of evidence in trials for war crimes and Q:d.mm
against humanity committed during World War 11, as a .H,mms:. of the 9%
ficulties posed by such trials. An example is the Israeli Nazi and H\%mﬁ
Collaborators (Punishment) Law (1950), which states at s. 15 that “[I]In
an action for an offence under this Law, the court may deviate from ﬁ.rm
rules of evidence if it is satisfied that this will promote the ascertain-
ment of the truth and the just handling of the case.” (This law m:mo.v.ao-
vides that the court should place on records the reasons for its decision
to deviate from ordinary rules of evidence.62) A similar wﬁuwomor\ ie.,
that of relaxing rules of evidence in respect of war crimes trials, was
taken by the Canadian Supreme Court in Finta.63

10.65 A look into the future. It is clear that the trend towards the :.w@.&
admission of evidence is likely to be followed in the future. The “inter-
nationalized” tribunals of Sierra Leone and East Timor m?meM seem to
be following that trend.¢* For instance, the Statute of the Special Court
for Sierra Leone provides in Article 14 (1) that ﬁrm.WEmm of waOmmmEm
and Evidence of the ICTR will apply mutatis mutandis to its proceedings;

60. Corfu Channel (United Kingdont v. Albania), Judgment on Merits, 1949
IC] Rep., at 4. .

61. For an analysis of how such tribunals have treated mﬁam:n.@ see DUR-
WARD SANDIFER, EVIDENCE BEFORE INTERNATIONAL TRIBUNALS (University Press of
Virginia 1974). .

62. Section 15 (b) of the Nazis and Nazi Collaborators (Punishment) Law,
1950.

63. See Ch. VIII (Equality of Arms). . .

64. The internationalized courts have been established to .#Q war crimes
and crimes against humanity. They are established under domestic law but have
international judges on their benches.
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