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1. On 14 November 2003, the Defence for Mr. Fofana filed its ‘“Preliminary Motion on the
Lack of Jurisdiction: Nature of the Armed Conflict” (“Preliminary Motion”). The Prosecution
response to this Preliminary Motion was filed on 24 November 2003 (“Prosecution
Response™). The Defence filed its reply to the Prosecution Response on 30 November 2003
(“Reply”). On 10 December 2003, the Trial Chamber referred the Preliminary Motion, the
Prosecution Response and the Reply to the Appeals Chamber for determination pursuant to
Rule 72(E) of the Rules of Procedure and Evidence. The Defence now makes use of its right

to file additional written submissions.

2. The Defence will not repeat here the arguments set forth in the Preliminary Motion and
Reply. Rather it will identify what appear to be the main points of controversy between
Defence and Prosecutor and provide, with regard to these points, further authorities to
develop and support its argument. Wherever relevant, it will refer to arguments made in the

Preliminary Motion and Reply.

3. The core of the argument of the Defence is that the Special Court lacks subject matter
jurisdiction to deal with crimes listed in Articles 3 and 4 of the Statute as the jurisdiction
under these provisions is limited to internal armed conflicts. The facts relevant to the armed
conflict in Sierra Leone in the period covered by the indictment of the Defendant, however,

unquestionably prove that the conflict was of an international nature.

4. In its Response, the Prosecution essentially argues that the nature of the conflict, internal
or international, is irrelevant for the Special Court and need not be established in order to find
the Defendant culpable. According to the Prosecution, the element of internationality or

otherwise does not form a jurisdictional (or other) element of the offences created by Articles

3 and 4 of the Statute.!

5. The Prosecution has not contested the Defence argument that the Statute of the Special
Court was intended and drafted to apply to an internal armed conflict.? The Defence would

like to add here that the references in the indictment to the parties as “organised armed

1 .

Prosecution Response, para. 5.
2 .

Prosecution Response, para. 22.
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factions™ and to the CDF as “an organised armed force comprising various tribally based
traditional hunters”, terms commonly used to describe non-state actors, also imply that the

conflict was between non-state entities and in consequence a non-international armed conflict.

6. The main issues on which the Prosecution appears to disagree with the Defence are (1
whether the wording of Articles 3 and 4 of the Statute can be read to include or extended to
cover customary law prohibitions which apply in international armed conflicts; (2) whether
the nature of the conflict is a matter to be proved at this preliminary stage or at the trial; 3)
whether the available facts sufficiently attest the international character of the conflict in

Sierra Leone.

7. The second point has been effectively addressed in paragraphs 18 to 20 of the Reply,
where it is contended that the nature of the conflict affects the power of the Court to try the
defendant under Articles 3 and 4 of the Statute, a contention that must necessarily be decided
upon before the start of the trial. Reasons of trial-efficiency and rights of the Defendant
further dictate that the nature of the conflict be determined in the pre-trial phase. On the two
remaining points the Defence deems it appropriate to offer a number of additional

submissions.

Articles 3 and 4 of the Statute only apply in non-international conflicts

8. The Prosecution concedes that Common Article 3 and Additional Protocol II apply to
non-international armed conflicts. However, it maintains, despite the explicit wording of these
instruments to the contrary, that they also apply to international armed conflicts, that the
nature of the conflict is therefore irrelevant to the charges, and that the Trial Chamber’s
jurisdiction over these crimes would be unaffected if it were ultimately to find that the

conflict was international in character.

9. The Defence position on these issues has been adequately argued in paragraphs 7 to 14 of
the Reply. In summary, the point is that the jurisdiction of the Special Court under Article 3

of the Statute is limited to specifically identified instruments — Common Article 3 and

> Paras. 5 and 3 of the Indictment.
* Prosecution Response, paras. 10-11.
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Additional Protocol II — that expressly apply to internal armed conflict’. The Defence
concedes that the prohibitions referred to in that article have equivalents in customary law that
apply in international armed conflict. However, the Statute does not refer to these, and the

Special Court therefore has no jurisdiction to enforce them.

10. The Prosecution’s argument only touches upon the acts prohibited by Common Article 3,
Additional Protocol II, and the relevant parts of Article 8 of the International Criminal Court
(“ICC”) Statute, without taking into consideration the conditions of applicability of these
instruments. It is only when these conditions are fulfilled that the prohibited act constitutes an
international crime. The conditions of applicability are an integral part of the crimes and of
the instruments in question, and any reference to these prohibitions, as in Article 3 and —
implicitly — Article 4 of the Statute, should be understood as a reference to the provisions in
their entirety, including elements concerned with their personal, temporal and geographical
scope of application. By focussing solely on the acts prohibited by Common Article 3 and the
other relevant instruments, the Prosecution betrays a misunderstanding of the distinction
which international law makes between international and non-international armed conflicts.
International humanitarian law systems applicable to internal and international conflicts are
characterised by features distinguishing one situation from the other. The Prosecution ignores

the legal system in which the substantive norms are embedded.

1.t would be a major misunderstanding of the humanitarian law system to argue that the
humanitarian law body relevant to non-international conflict can be substituted for the
humanitarian law body relevant to international conflict. This holds not only for the threshold
of applicability, but also for example for the question of protected persons. Different
categories of people are protected by Common Article 3 and Additional Protocol II, the grave
breaches provisions applicable in international armed conflict, and by the customary law

minimum standard applicable in all conflicts.

12. In the Tadic case, the Trial Chamber of the International Criminal Tribunal for the Former
Yugoslavia (“ICTY”) made an argument similar to the argument of the Prosecution in this

case, but then the other way around. It argued that Article 2 of the ICTY Statute, which gives

* The legal situation here is comparable to that of the International Tribunal for Rwanda. As the situation in
Rwanda is generally considered to be a non-international armed conflict in the sense of Common Article 3 and
Additional Protocol II, the Rwanda Statute contains a provision making violations of those instruments
punishable.

SCSL-2003-11-PT 4
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it power to prosecute grave breaches of the Geneva Conventions, was drafted
“autonomously”.® In other words, it needed not refer to the legal system established by these
Conventions and the grave breaches provisions could be equally applied in internal conflicts.
The purpose of Trial Chamber was - as is undoubtedly the purpose of the Prosecution in the
current case - to simplify the subsequent treatment of cases based on Article 2 of by the
ICTY. However, the autonomy principle, which would have immediately made it possible to
settle the controversy over the nature of the conflict, was rejected by the Appeals Chamber
who ruled decisively that the grave breaches provisions could not be taken out of context and

enforced irrespective of the conditions of the applicability set out in the conventions.’

13. Many of the acts prohibited in the grave breaches provisions are also prohibited under
customary international law in various situations and by Common Article 3 in non-
international armed conflicts. These prohibitions are expressions of the “general principles of
humanitarian law ... accepted by States, and extending to activities which occur in the context
of armed conflicts, whether international in character or not” which establish a minimum
yardstick of treatment, noted by the International Court of Justice in the Nicaragua case and
cited by the Prosecution in the Prosecution Response.® The Defence acknowledges the
existence of these principles and their expression as crimes in a variety of contexts, with
differing conditions of applicability. Article 3 of the Statute of the Special Court empowers it
fo try two categories of these crimes: those set out in Common Article 3 of the Geneva
Conventions and those set out in Additional Protocol II, both of which exist only in the
context of a non-international conflict. The Court cannot extend its jurisdiction to cover

prohibitions of similar acts committed in conflicts which are international in nature.
Evidence as to the nature of the conflict
14. The essential legal question that needs to be resolved is that of the criteria the Special

Court should apply in characterising the conflict in Sierra Leone from 1996 onwards as either

international or non-international. The legal criteria for establishing the nature of the armed

¢ See ICTY Trial Chamber, Prosecutor v. Tadic, Decision on the Defence Motion on Jurisdiction, case no. IT-94-
1 10 August 1995, para 49.

See ICTY Appeals Chamber, Prosecutor v. Tadic, Decision on the Defence Motion for Interlocutory Appeal on
Jurlsdlctlon case no. IT-94-1, 2 October 1995, paras. 79-84.
® Prosecution Response, para. 7
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conflict in Sierra Leone have been efficiently addressed in the Preliminary Motion.” The
Prosecution has not disputed these criteria; rather it has asserted that the factual evidence
presented by the Defence is insufficient to prove the fulfilment of the criteria.'® The legal
criteria for determining the international character of an armed conflict are, in brief: (i)
participation of two or more states as parties to the conflict (Common Article 2 of the Geneva
Conventions); (i1) overall control of two or more states over two or more non-state parties to
the conflict; (ii1) involvement in the armed conflict of an international or regional organisation

in enforcement action, thereby becoming a party to the conflict.

15. There is abundant evidence that the conflict in Sierra Leone from 1996 onwards was
international. The international nature of the conflict is caused by both the involvement of
Liberia and ECOMOG in the conflict in Sierra Leone between the government of Sierra
Leone and the CDF on the one hand, and the RUF and AFRC on the other hand. Liberia
internationalised the conflict as it (a) directly participated in the conflict and/or (b) exercised
overall control over the RUF and AFRC. The enforcement role of ECOMOG in Sierra Leone
also internationalised the conflict (c), as did the overall control ECOMOG and the

government of Sierra Leone exercised over the CDF (d).

16. The Preliminary Motion presented some evidence in support of these propositions.'' As
the Prosecution considered this evidence to be insufficient, the Defence will give additional
supportive evidence underneath. The Defence will also take the opportunity to further explain
the legal criteria that are to be fulfilled in order to qualify the conflict in Sierra Leone as

international.,

Ad (a): Direct participation of Liberia in the conflict in Sierra Leone

17. The first criterion to characterise the conflict, as identified by the Appeals Chamber of the
ICTY in the Tadic Interlocutory Appeal Decision in 1995, is “direct participation” of a state
in the conflict on the territory of another state. The existence of an international armed
conflict arises out of the participation of the armies of two states, even though one of them

may be allied with a local armed group and operates from within its midst.'?

’ Paras. 16-25.

% Prosecution Response, paras. 15-22.

'! Preliminary Defence Motion, paras 26-40.

2 See Common Article 2 of the 1949 Geneva Conventions.
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18. As mentioned in the Preliminary Motion'?, Mr. Charles Taylor’s indictment offers strong

support for Liberia’s direct involvement in the conflict.

19. In the indictment against Mr. Charles Taylor, the Prosecution acknowledges that Mr.
Charles Taylor was president of the Republic of Liberia, for at least at certain periods relevant
to his indictment.'* Charles Taylor acted as the formal president of Liberia as from July 1997.
Mr. Charles Taylor exercised de facto authority in Liberia during the months preceding his
rise to presidency, as Liberia lacked a formal head of state. It follows that at all times relevant
to Mr. Charles Taylor’s indictment he was either de iure or de facto president of the Republic

of Liberia.

20. The indictment against Mr. Charles Taylor leaves no room for doubt about Mr. Charles

Taylor and therefore Liberia’s direct involvement in the conflict in Sierra Leone:

“At all times relevant to this Indictment, members of the RUF, AFRC, Junta and/or
AFRC/RUF forces (AFRC/RUF), supported and encouraged by, acting in concert with
and/or subordinate to CHARLES GHANKAY TAYLOR, conducted armed attacks

throughout the territory of the Republic of Sierra Leone [...]"."

Elsewhere Mr. Charles Taylor’s indictment states:

“The RUF and the AFRC shared a common plan, purpose or design (joint criminal
enterprise), which was to take any actions necessary to gain and exercise political
power and control over the territory of Sierra Leone, in particular the diamond mining
areas.

The natural resources of Sierra Leone, in particular the diamonds, were to be provided
to persons outside Sierra Leone in return for assistance in carrying out the joint
criminal enterprise. The joint criminal enterprise included gaining and exercising
control over the population of Sierra Leone in order to prevent or minimise resistance
to their geographic control, and to use members of the population to provide support

the members of the joint criminal enterprise.

** Preliminary Motions, paras. 31-31.
" Taylor Indictment para. 18.
"* Taylor Indictment, para. 29.
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The crimes alleged in this indictment [against Taylor] ... where either actions within
their joint criminal enterprise or were a reasonably foreseeable consequence of the
joint criminal enterprise. The accused [Taylor] participated in this joint criminal
enterprise as part of his continuing effort to gain access to the mineral wealth of Sierra

Leone and to destabilise the government of Sierra Leone.”'®

21. The Prosecution argument that Mr. Charles Taylor committed the crimes he is charged
with in a personal capacity has been efficiently addressed in the Reply. There can be no doubt
that these crimes have been committed while Mr. Charles Taylor was de jure or de facto head

of state of Liberia.'”

22. The Defence would like to add that, in any case, if a distinction between official and
private acts does exist in international criminal law, private acts form an extremely small
category. Very few acts could seemingly be qualified as private. Arguably, only acts with a
purely internal effect, for example vis-a-vis family and private property, could fall within this
category. It is impossible to argue that the commission of a crime cannot be part of the
functions of a head of state. The crimes allegedly committed by Mr. Charles Taylor were
carried out by the military. According to Mr. Charles Taylor’s indictment, he ordered the
commission of these crime as head of state of Liberia. No order from a head of state in his
capacity of commander of the military to his subordinates can ever be qualified as “private”,

“personal” or “non-official”.'®

23. The Prosecution maybe confuses the discussion above with the issue of immunity. A
distinction between official and private acts committed in office is — to a limited extent -
relevant for the question of immunity, as may be inferred from the 2002 Judgement of
International Court of Justice in the case of The Democratic republic of the Congo vs.
Belgium."® The Prosecutor may also have had in mind article 6 of the Statute of the Special
Court which article stipulates that “the official position of any accused person, whether as

head of state or government or as a responsible government official, shall not relieve such a

' Taylor Indictment paras. 23-25.
"7 Taylor Indictment para. 17.

B Zegveld, “The Bouterse Case”, in: Netherlands Yearbook of International Law, vol. XXXII, 2001, pp. 113-
116.

" 1CJ, Democratic Republic of the Congo v. Belgium, 14 February 2002. Available at: www.icj-cij.org.

SCSL-2003-11-PT 8



319%

person of criminal responsibility nor mitigate punishment”.° There is, however, no doubt that
involvement of a head of state — whether in an official or private capacity - is an issue
important for the determination of the character of the conflict, not in the least because of
Article 8 of the International Law Commission “Articles on State Responsibility”, which
attributes to a state the behaviour of persons purportedly acting on behalf of that state. There
is little question that the crimes Mr. Charles Taylor is charged with were carried out

purportedly on behalf of the state he headed at the time.?!

Ad (b): Overall control of Liberia over the RUF and AFRC
24. If the Court does not accept the direct involvement of Liberia in the conflict in Sierra
Leone, the above facts effectively show the overall control of Liberia over the RUF and/ or

the AFRC.

25. The absence of direct participation does not mean that the conflict should then be
characterised as non-international. States can intervene through an intermediary (a party to the
conflict) and thus act indirectly to pursue their own strategy. The primary issue in such a case
is to determine the degree of organisation of the armed factions and their relationship with the

intervening state.

26. The indictments against both the Defendant and Mr. Charles Taylor account of the

organised nature of the RUF. The indictment against the Defendant states:

“The RUF was founded about 1988 or 1989 in Libya and began organized armed

operations in Sierra Leone in or about March 1991.7%
In the Indictment against Mr. Charles Taylor the Prosecution states that:

“For the purposes of this Indictment, organized armed factions involved in this conflict

included the Revolutionary United Front (RUF)”.?

0 L. Zegveld, ‘The Bouterse Case’, in: Netherlands Yearbook of International Law, vol. XXXII, 2001, p. 97-
118, atp. 113-116.

?' The relevance of the Rules on State Responsibility is supported by the ICTY in the Tadic-case, where the
Appeals Chamber maintained that it is necessary to resort to legal criteria, “provided by general rules on the
responsibility of states” in order to characterise the conflict, ICTY Appeals Chamber, Prosecutor v. Tadic,
Judgement, case no. IT-94-1-A, 15 July 1999, paras. 104-105.

2 Indictment against Defendant, para. 6.
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27. As determined by the ICTY in the Tadic case, the criterion applicable to the determination
of the international character of armed conflicts - when the armed faction is military organised
- is overall control of a state over the group. According to the Appeals Chamber overall

control:

“may be deemed to exist when a State ... has a role in organising, coordinating or
planning the military actions of the military group, in addition to financing, training

and equipping or providing operational support to that group.”**

These are exactly the acts the prosecution has charged Mr. Charles Taylor with, as according

to the indictment;

“[Taylor] provided financial support, military training, personnel, arms, ammunition
and other support and encouragement to the RUF, led by FODAY SAYBANA
SANKOH, in preparation for RUF armed action in the Republic of Sierra Leone, and

during the subsequent armed conflict in Sierra Leone.”*

28. Additional sources, evidencing the overall control of Liberia over the RUF and/or AFRC,
are listed in the Preliminary Motion, such as Amnesty International reports, the report from

the United Nations Panel of Experts, and statements by state representatives.?®

Ad (c): Enforcement role of ECOMOG in the conflict in Sierra Leone
29.In the Preliminary Motion the Defence argued that the involvement of ECOMOG, an
international or regional enforcement force, internationalises the armed conflict in Sierra

Leone.

30. Erroneously, in its Response, the Prosecution rephrased the Defence’s position as stating
that the involvement of peacekeeping forces would internationalise the conflict.?” The

Defence never made this argument. It did make the argument that peace-keeping forces

% Taylor Indictment, para. 2; see also para. 4.

*ICTY Appeals Chamber, Prosecutor v. Tadic, Judgement, case no. IT-94-1-A, 15 July 1999, para. 137.
* Indictment Taylor, para. 20.

26 Preliminary Defence Motion, paras. 27-30.

*7 Prosecution Response, para 21.
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employing force become a party to the conflict, thereby internationalising it. Peacekeepers
may, for example, be deployed in an area where there is still fighting going on, or even
become involved in conflict-like situations. The doctrine of so-called ‘wider-peacekeeping’
goes even further in not ruling out the use of force for selective purposes other than self-
defence.”® UNPROFOR, the United Nations operation in Somalia, but also ECOMOG are

typical examples of this doctrine.

31. Most commentators even maintain that involvement of international or regional
peaceforces by definition internationalises the conflict. This was the position of the drafters of
the 1994 Convention on the Safety of UN and Associated Personnel and of the Secretary

General’s Bulletin on Observance by UN Forces of International Humanitarian Law.”’

32. Whether ECOMOG was originally intended as a peacekeeping or peace-enforcement
force — commentators differ on this point — is not decisive for the problem at hand. Important
is to establish that at all times relevant ECOMOG acted as and was perceived as a military
party fighting against RUF and/or AFRC forces. As such, ECOMOG de facto acted as a
peace-enforcer in Sierra Leone and, as a result, internationalised the conflict. That the conflict
in Sierra Leone was internationalised by ECOMOG was acknowledged by various

commentators:
Quoting Akinrinade:

“The conflict in Sierra Leone also comes close to being regarded as a mixed conflict.
While it has strictly internal elements, it certainly has external dimensions, as seen in
the involvement of Liberia and Burkino Faso. The involvement of ECOMOG troops
adds another dimension to the conflict. ECOMOG as an organ of the sub-regional
ECOWAS fought on the side of the elected Government of President Kabbah,
particularly when he requested the assistance of the sub-regional body ECOWAS to

reinstate him after being overthrown in a coup. Even if the Liberian connection were

2 See Article 2(2) of the 1994 Convention on the Safety of UN and Associated Personnel: “This Convention
shall not apply to a United Nations operation authorized by the Security Council as an enforcement action under
Chapter VII of the Charter of the United Nations in which any of the personnel are engaged as combatants
against organized armed forces and to which the law of international armed conflict applies”. See also M.
Zwanenburg, “The SG’s Bulletin on Observance by UN Forces of IHL: Some Preliminary Observations”, in: 5
International Peacekeeping4-5, 1999, p. 134.

®Id. p. 136.
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ignored, the involvement of ECOWAS after 1997 makes it difficult to characterize the

conflict as a purely internal armed conflict.”*

Quoting Stedman:

“By turning the war into a protracted one, the ECOWAS intervention succeeded in
spreading the fighting to other countries in the region. [..] In addition to becoming an
active belligerent in the war, the intervention force has engaged in war profiteering

and racketeering.”’

Quoting Wippman:

“Perhaps most important, the largest of the warring factions again perceives

ECOMOG as a military adversary rather than a neutral peacekeeper.”3 2

“Even when it became clear that the NPFL would forcibly resist ECOMOG's initial
deployment, many ECOWAS leaders continued to describe the monitoring group's

mission as peacekeeping only.”

Quoting Levitt:

“At times the ECOMOG seems less a "peace-making force" and more like an
unintended party to the conflict. Notwithstanding, ECOMOG action must be viewed in

light of its mandate to stop the war and restore law and order.” 34

33. There are numerous examples of ECOMOG acting as an party to the conflict. The
international non-governmental organisation No Peace Without Justice produced a draft

report on the conflict in Sierra Leone, which in October 2003 it also presented to the Registrar

3 B. Akinrinade, "International Humanitarian Law and the Conflict in Sierra Leone", in: 15 Notre Dame J.L.
Ethics & Pub. Pol'y 391, p. 12.

318, J. Stedman,"Conflict and Conciliation in Sub-Saharan Africa", in: M. E. Brown (ed.), International
Dimensions of Internal Conflict, Cambridge: The MIT Press 1996, p. 252.

2 D. Wippman, "Enforcing the Peace: ECOWAS and the Liberian Civil War", in: L. F. Fisler Damrosh (ed.),
Enforcing Restraint, Collective Intervention in Internal Conflict, New York: Council of Foreign Relations Press
1993, p. 195.

3 1bid., p. 177.
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of the Special Court: the “First Draft Factual Analysis of the Conflict in Sierra Leone”. This
report contains numerous examples of ECOMOG troops actively participating in the fighting:

“In February of early March 1998, there was a major battle between RUF/AFRC and
ECOMOG forces in Bo Town.”**

“ECOMOG fought several battles along the way to Freetown. At Porte Junction, a
fierce battle was fought which made the RUF/AFRC forces retreat towards the West
end of Freetown [...]. During these battles, a lot of civilians lost their lives and a lot
more seriously wounded by explosions and other stray bullets, some were deliberate

whilst others were not..”®

“The ECOMOG troops based at Lungi frequently launched missiles and shells from

their Lungi bases to Freetown and environs in 1997.7%7

“The ECOMOG forces then moved to Lumpa, where they established a base and a
checkpoint by the Banga Farm area. They executed a young man and maltreated many

other there. They then advanced to Campbell Town and attacked remnants of

RUF/AFRC forces killing six of them.” *®

“In the evening of the same day [i.e. 21 December 1998], ECOMOG forces based at

Waterloo Post Office launched several mortar bombs towards Banga Farm, followed

by an aerial bombardment by the Alpha Jet at the same location.”*

“In April 1999, ECOMOG launched an attack on Waterloo by continuously shelling

the town.”*

“[...] under constant attack from ECOMOG Alpha Jets, AFRC/RUF were forced to

retreat from Freetown through the hills surrounding the town.”*!

3* J. Levitt, "Humanitarian Intervention by Regional Actors in Internal Conflicts: The Cases of ECOWAS in
Liberia and Sierra Leone", in: /2 Temp. Int'l & Comp. L.J. 333,p. 7.

> NPWI, p. 224.

36 NPWJ, pp. 287-288. This took place in 1998.

T NPWJ, p. 287.

3 NPW]J, p. 288. This took place in February 1998.

3 NPWJ, p. 290.

O NPWJ, p. 292.
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“[...] ECOMOG initiated “Operation Hot Pursuit” in which RUF bases along the
Guinean-Sierra-Leonean border were attacked.* In the following weeks, ECOMOG
attacked Tukuray and the RUF headquarter town of Kamakwie. The villages of Sanya
and Somathai were attacked as well by ECOMOG [...].”"*

“Chasing the RUF forces the ECOMOG troops attacked Gberefeh [...] and Dolar to
unseat the RUF/AFRC bases.”**

“After 13 March 1998, ECOMOG forces commanded by entered the town of Alikalia
from the north. A company of ECOMOG forces remained in Alikalia, whilst a platoon
was dispatched to Yiffin town, in pursuit of RUF/AFRC forces. [...] In both Yiffin
and Alikalia, ECOMOG forces and Section Chiefs accepted the surrender of unknown
numbers of RUF/AFRC forces [...].”*

“In early April 1998, a contingent of Guinean ECOMOG troops attacked Serekolia
town [...], entering from the direction of Kabala. Residents report seeing 13 trucks,

ground troops and a helicopter gunship.”*°

“On 28 January in Fadugu [...] there was a battle between SLA forces and ECOMOG
against RUF/AFRC forces.”™’

“Some ECOMOG forces based in Lunsar were deployed in Sendugu and at one time,

two jets flying towards the area of the RUF/AFRC forces dropped bombs at Maron

and killed four civilians.”*®

“The RUF/AFRC forces reached Port Loko [...] and embarked on a five-day battle
with ECOMOG forces. The RUF/AFRC forces captured the east part of the town,
[...]. However, the ECOMOG resistance was very strong, assisted by the bombing of

*' NPWJ, p. 32. This took place on 6 January 1999.
“2NPWJ, p. 47.

“ NPW]J, p. 47. This took place in September 2000.
“NPWJ, p. 63.

“ NPW]J, p. 67.

“ NPWI, p. 68.

‘TNPWJ, p. 74. This took place in 1999.
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RUF/AFRC positions by air. On 3 January 1999, the RUF/AFRC forces left the town
249

using the same route to the east route.
34. In summary, there is abundant evidence that ECOMOG acted as a military party fighting
against RUF and/or AFRC forces. As such, ECOMOG de facto acted as a peace-enforcer in

Sierra Leone and, as a result, internationalised the conflict.

Ad (d) Overall control of ECOMOG and/or the Government of Sierra Leone over the CDF
35. If the Court does not accept the direct involvement of ECOMOG as a party to the conflict
in Sierra Leone, the evidence laid out above suggests that at least ECOMOG exercised overall

control over the CDF.>

36. Both ECOMOG and CDF forces were striving for the same goal, namely restoring
democracy in Sierra Leone by defeating and expelling all RUF and AFRC forces. This
common intent is clearly illustrated by numerous joint or concerted operations carried out by
ECOMOG and CDF forces against the RUF and AFRC. Again, the above-mentioned No
Peace Without Justice report sets out in detail numerous examples of this relationship

between ECOMOG and CDF:

“On 1 October 1998, the Civil Defence Forces, with strong ECOMOG support,
launched an offensive to capture one of the rebels’ main strongholds in Kailahun

district and thus disrupt their operations elsewhere in the country.”’

“RUF forces were driven out of Koidu by ECOMOG and CDF in April 1998.7%2

“[...] Kabala town, at the time (i.e. July 1997) a stronghold of ECOMOG and
CDF.”

“ECOMOG co-operated with the CDF to set up a town defence plan (Fadugu town)

that included civilians.”>*

% NPW]J, p. 89. This took place in 1998.

“ NPWJ, p. 93.

*% Compare Prosecution Response, para 21.

>! Second Progress Report of the Secretary-General on the UN Observer Mission in Sierra Leone, S/1998/960,
16 October 1998, para. 11.

ZNPWJ, p. 187.
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“On 23 May 1998, ECOMOG, SSD and CDF forces attacked Fadugu with the

assistance of air support.” %

“On 8 October 1998, RUF/AFRC forces attacked Alikali [...] from Firawa [...] in the
north. Although CDF and ECOMOG resisted the attack, RUF/AFRC burned down 20
houses along their retreat route. CDF and ECOMOG forces pursued the RUF/FRC

unit over 2 miles out of Alikalia towards Firawa.”>¢

“Between 1 and 7 November 1998, RUF/AFRC forces attacked Alikalia. They were
repelled by combined ECOMOG and CDF forces [.. 17

“While CDF and ECOMOG forces were based in Mange, they were overpowered by
RUF/AFRC forces, retreated to their headquarters in Port Loko.”®

“The ECOMOG and CDF forces launched a first attack on Koidu town but were
repelled by RUF/AFRC forces and went back to Lebanon. However, ECOMOG and
CDF forces launched a second attack and were able to overpower RUF/AFRC forces,

who moved out of Koidu town.”

* NPWIJ, p. 64.

* NPW]J, p. 66. This took place around 15 February 1998.

> NPW]J, p. 70.

S NPWIJ, p. 72.

STNPWIJ, p. 72.

¥ NPWJ, p. 87.

% NPWIJ, p. 191. This took place somewhere in March-April 1998.

SCSL-2003-11-PT 16
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37 There is other evidence, which the Defence will not discuss in greater detail, which
confirms the suggestion that ECOMOG in effect exercised overall control over the CDF.%
This was, for example, also acknowledged by Mr. Samuel Hinga Norman, who at one point
stated that the CDF was under the control of ECOMOG.%! On 28 April 1998, President
Kabbah also announced that the CDF had been placed under the command of ECOMOG.%

59. In addition to the overall control of ECOMOG over the CDF, there is evidence suggesting
a strong relationship between the Government of Sierra Leone and the CDF. ® ® ® The
consent of the Government of Sierra Leone to the presence of ECOMOG troops on its
territory reflects the Sierra Leonean Government’s support to ECOMOG.%® In addition, the
Prosecutor indicated in his indictment against Mr. Samuel Hinga Norman, that the latter
served as Deputy Minister of Defence in the government of Sierra Leone.’” According to the
same indictment, Mr. Samuel Hinga Norman also exercised de jure and de facto control over
the Kamajors.®® His alleged double function illustrates the relationship between the

Government of Sierra Leone and the CDF, the one supporting the other and vice versa.

62. In summary, there is strong evidence that suggests the government of Sierra Leone and

ECOMOG exercised overall control over the CDF during the armed conflict in Sierra Leone.

% See First Progress Report of the Secretary-General on the UN Observer Mission in Sierra Leone, S/1998/750,
12 August 1998, para. 16.

o Report of Human Rights Watch, Sierra Leone: Sowing Terror, July 1998, Vol. 10, No. 3(A).

62 Report of Amnesty International: Sierra Leone: 1998 — a year of atrocities against civilians, 1 November
1998, p. 34.

% Sixth Report of the Secretary-General on the United Nations Mission in Sierra Leone, S/2000/832, 24 August
2000, para. 11.

 Third Progress Report of the Secretary-General on the United Nations Observer Mission in Sierra Leone,
S/1998/1176, 16 December 1998, para. 24.

5 NPWJ, p. 276. This took place in late 1997.

% See R. Mortimer, “From ECOMOG to ECOMOG II: Intervention in Sierra Leone”, in: J.W. Harbeson & D.
Rothchild (eds.), Africa in World Politics: The African State System in Flux, Westview Press (2000), p. 189.
Here Sierra Leone’s willingness to permit ECOMOG troops on its territory is set out. Although these ECOMOG
forces were initially ECOMOG troops meant for the war in Liberia, these troops continued to be on the territory
of Sierra Leone during the war-years in Sierra Leone.

%7 See Norman Indictment, para. 2.

%8 See Norman Indictment, para. 12.

SCSL-2003-11-PT 17
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Conclusion

63.1t is concluded that the distinction between international and internal armed conflicts is
still relevant for the applicable legal system, and that there is abundant evidence that the

conflict in Sierra Leone from 1996 onwards must be characterised as international.

64. The parties to the conflict are on the one hand Liberia, the RUF and the AFRC, and on the
other hand the Government of Sierra Leone and ECOMOG, assisted or supported by the CDF.
The combination of (i) the direct involvement of Liberia and the control of the Liberian
authorities over the RUF and AFRC; (ii) the role of ECOMOG as a party to the conflict; and
(iii) the relationship between the Government of Sierra Leone/ECOMOG and the CDF

renders the conflict international.

65. Tt follows that Articles 3 and 4 of the Statute are not applicable and that the Special Court

has no jurisdiction to try the Defendant.

COUNSEL FOR THE ACCUSED

PF.

r. Michiel Pestman
Prof. André Nollkaemper
Dr. Liesbeth Zegveld

SCSL-2003-11-PT 18
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I1. Subject-Matter Jurisdiction

45. The Trial Chamber must turn now to what are truly matters of jurisdiction. The Defence
contends that the charges laid against the accused do not fall within the subject-matter
jurisdiction of this Tribunal and it is necessary accordingly to examine the limits of that
jurisdiction.

A. Article 2 : Grave Breaches of the Geneva Convention of 1949

46. The Statute of the International Tribunal confers jurisdiction by Articles 1 to 8 and
supplements, and in one respect qualifies, that jurisdiction in Articles 9 and 10. However it is
essentially Articles 1, 2, 3 and 5 with which this motion is concerned.

47. Article 1 does no more than confer power to prosecute for serious violations of
international humanitarian law and confines that power, spatially, to breaches committed in
the territory of the former Yugoslavia and, temporally, to the period since 1991. It further
requires that the power thus conferred be exercised in accordance with the provisions of the
Statute.

48. Article 2 confers subject-matter jurisdiction to prosecute in respect of grave breaches of
the Geneva Conventions and identifies those breaches by the phrase, "namely the following
acts against persons or property protected under the provisions of the relevant Geneva
Conventions." There then follows an enumeration of acts, culled from the four Conventions
and, with very slight variations, repeating and in effect consolidating, the terms of the grave
breaches provisions to be found in varying form in each of those Conventions.

49. The Article has been so drafted as to be self-contained rather than referential, save for the
identification of the victims of enumerated acts; that identification and that alone involves
going to the Conventions themselves for the definition of "persons or property protected.” In
the present case it is not contended that the alleged victims in the several charges were not
protected persons; in any event that will be a matter for evidence in due course.
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In light of this understanding of the Security Council's purpose in creating the International
Tribunal, we turn below to discussion of Appellant's specific arguments regarding the scope
of the jurisdiction of the International Tribunal under Articles 2, 3 and 5 of the Statute.

3. Logical And Systematic Interpretation Of The Statute
(a) Article 2

79. Article 2 of the Statute of the International Tribunal provides:

"The International Tribunal shall have the power to prosecute persons committing or ordering to be
committed grave breaches of the Geneva Conventions of 12 August 1949, namely the following acts
against persons or property protected under the provisions of the relevant Geneva Convention:

(a) wilful killing;
(b) torture or inhuman treatment, including biological experiments;
(c) wilfully causing great suffering or serious injury to body or health;

(d) extensive destruction and appropriation of property, not justified by military
necessity and carried out unlawfully and wantonly;

(e) compelling a prisoner of war or a civilian to serve in the forces of a hostile power;

(f) wilfully depriving a prisoner of war or a civilian of the rights of fair and regular
trial;

(g) unlawful deportation or transfer or unlawful confinement of a civilian;
(h) taking civilians as hostages."

By its explicit terms, and as confirmed in the Report of the Secretary-General, this Article of
the Statute is based on the Geneva Conventions of 1949 and, more specifically, the provisions
of those Conventions relating to "grave breaches" of the Conventions. Each of the four
Geneva Conventions of 1949 contains a "grave breaches" provision, specifying particular
breaches of the Convention for which the High Contracting Parties have a duty to prosecute
those responsible. In other words, for these specific acts, the Conventions create universal
mandatory criminal jurisdiction among contracting States. Although the language of the
Conventions might appear to be ambiguous and the question is open to some debate (see,
e.g.,[Amicus Curiae] Submission of the Government of the United States of America
Concerning Certain Arguments Made by Counsel for the Accused in the Case of The
Prosecutor of the Tribunal v. Dusan Tadic, 17 July 1995, (Case No. IT-94-1-T), at 35-6
(hereinafter, U.S. Amicus Curiae Brief), it is widely contended that the grave breaches
provisions establish universal mandatory jurisdiction only with respect to those breaches of
the Conventions committed in international armed conflicts. Appellant argues that, as the
grave breaches enforcement system only applies to international armed conflicts, reference in
Article 2 of the Statute to the grave breaches provisions of the Geneva Conventions limits the
International Tribunal's jurisdiction under that Article to acts committed in the context of an
international armed conflict. The Trial Chamber has held that Article 2:

"[H]as been so drafted as to be self-contained rather than referential, save for the identification of the

victims of enumerated acts; that identification and that alone involves going to the Conventions
themselves for the definition of 'persons or property protected'."

[L..]



Al

[T]he requirement of international conflict does not appear on the face of Article 2.
Certainly, nothing in the words of the Article expressly require its existence; once one
of the specified acts is allegedly committed upon a protected person the power of the
International Tribunal to prosecute arises if the spatial and temporal requirements of
Article 1 are met.

L..]

[T]here is no ground for treating Article 2 as in effect importing into the Statute the
whole of the terms of the Conventions, including the reference in common Article 2 of
the Geneva Convention [sic] to international conflicts. As stated, Article 2 of the
Statute is on its face, self-contained, save in relation to the definition of protected
persons and things." (Decision at Trial, at paras. 49-51.)

80. With all due respect, the Trial Chamber's reasoning is based on a misconception of the
grave breaches provisions and the extent of their incorporation into the Statute of the
International Tribunal. The grave breaches system of the Geneva Conventions establishes a
twofold system: there is on the one hand an enumeration of offences that are regarded so
serious as to constitute "grave breaches"; closely bound up with this enumeration a mandatory
enforcement mechanism is set up, based on the concept of a duty and a right of all
Contracting States to search for and try or extradite persons allegedly responsible for "grave
breaches." The international armed conflict element generally attributed to the grave breaches
provisions of the Geneva Conventions is merely a function of the system of universal
mandatory jurisdiction that those provisions create. The international armed conflict
requirement was a necessary limitation on the grave breaches system in light of the intrusion
on State sovereignty that such mandatory universal jurisdiction represents. State parties to the
1949 Geneva Conventions did not want to give other States jurisdiction over serious
violations of international humanitarian law committed in their internal armed conflicts - at
least not the mandatory universal jurisdiction involved in the grave breaches system.

81. The Trial Chamber is right in implying that the enforcement mechanism has of course not
been imported into the Statute of the International Tribunal, for the obvious reason that the
International Tribunal itself constitutes a mechanism for the prosecution and punishment of
the perpetrators of "grave breaches.” However, the Trial Chamber has misinterpreted the
reference to the Geneva Conventions contained in the sentence of Article 2: "persons or
property protected under the provisions of the relevant Geneva Conventions." (Statute of the
Tribunal, art. 2.) For the reasons set out above, this reference is clearly intended to indicate
that the offences listed under Article 2 can only be prosecuted when perpetrated against
persons or property regarded as "protected" by the Geneva Conventions under the strict
conditions set out by the Conventions themselves. This reference in Article 2 to the notion of
"protected persons or property" must perforce cover the persons mentioned in Articles 13, 24,
25 and 26 (protected persons) and 19 and 33 to 35 (protected objects) of Geneva Convention
I; in Articles 13, 36, 37 (protected persons) and 22, 24, 25 and 27 (protected objects) of
Convention II; in Article 4 of Convention III on prisoners of war; and in Articles 4 and 20
(protected persons) and Articles 18, 19, 21, 22, 33, 53, 57 etc. (protected property) of
Convention IV on civilians. Clearly, these provisions of the Geneva Conventions apply to
persons or objects protected only to the extent that they are caught up in an international
armed conflict. By contrast, those provisions do not include persons or property coming
within the purview of common Article 3 of the four Geneva Conventions.

82. The above interpretation is borne out by what could be considered as part of the
preparatory works of the Statute of the International Tribunal, namely the Report of the



RIS

Secretary-General. There, in introducing and explaining the meaning and purport of Article 2
and having regard to the "grave breaches" system of the Geneva Conventions, reference is
made to "international armed conflicts” (Report of the Secretary-General at para. 37).

83. We find that our interpretation of Article 2 is the only one warranted by the text of the
Statute and the relevant provisions of the Geneva Conventions, as well as by a logical
construction of their interplay as dictated by Article 2. However, we are aware that this
conclusion may appear not to be consonant with recent trends of both State practice and the
whole doctrine of human rights - which, as pointed out below (see paras. 97-127), tend to blur
in many respects the traditional dichotomy between international wars and civil strife. In this
connection the Chamber notes with satisfaction the statement in the amicus curiae brief
submitted by the Government of the United States, where it is contended that:

"the 'grave breaches' provisions of Article 2 of the International Tribunal Statute apply to armed

conflicts of a non-international character as well as those of an international character.” (U.S. Amicus
Curiae Brief, at 35.)

This statement, unsupported by any authority, does not seem to be warranted as to the
interpretation of Article 2 of the Statute. Nevertheless, seen from another viewpoint, there is
no gainsaying its significance: that statement articulates the legal views of one of the
permanent members of the Security Council on a delicate legal issue; on this score it provides
the first indication of a possible change in opinio juris of States. Were other States and
international bodies to come to share this view, a change in customary law concerning the
scope of the "grave breaches" system might gradually materialize. Other elements pointing in
the same direction can be found in the provision of the German Military Manual mentioned
below (para. 131), whereby grave breaches of international humanitarian law include some
violations of common Article 3. In addition, attention can be drawn to the Agreement of 1
October 1992 entered into by the conflicting parties in Bosnia-Herzegovina. Articles 3 and 4
of this Agreement implicitly provide for the prosecution and punishment of those responsible
for grave breaches of the Geneva Conventions and Additional Protocol I. As the Agreement
was clearly concluded within a framework of an internal armed conflict (see above, para. 73),
it may be taken as an important indication of the present trend to extend the grave breaches
provisions to such category of conflicts. One can also mention a recent judgement by a
Danish court. On 25 November 1994 the Third Chamber of the Eastern Division of the
Danish High Court delivered a judgement on a person accused of crimes committed together
with a number of Croatian military police on 5 August 1993 in the Croatian prison camp of
Dretelj in Bosnia (The Prosecution v. Refik Saric, unpublished (Den.H. Ct. 1994)). The Court
explicitly acted on the basis of the "grave breaches" provisions of the Geneva Conventions,
more specifically Articles 129 and 130 of Convention III and Articles 146 and 147 of
Convention IV (The Prosecution v. Refik Saric, Transcript, at 1 (25 Nov. 1994)), without
however raising the preliminary question of whether the alleged offences had occurred within
the framework of an international rather than an internal armed conflict (in the event the Court
convicted the accused on the basis of those provisions and the relevant penal provisions of the
Danish Penal Code, (see id. at 7-8)). This judgement indicates that some national courts are
also taking the view that the "grave breaches" system may operate regardless of whether the
armed conflict is international or internal.

84. Notwithstanding the foregoing, the Appeals Chamber must conclude that, in the present
state of development of the law, Article 2 of the Statute only applies to offences committed
within the context of international armed conflicts.
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CASE NO. SCSL - 03 - -1
THE PROSECUTOR
Against

CHARLES GHANKAY TAYLOR also known as
CHARLES GHANKAY MACARTHUR DAPKPANA TAYLOR

INDICTMENT

The Prosecutor, Special Court for Sierra Leone, under Article 15 of the Statute of the Special
Court for Sierra Leone (the Statute) charges:

CHARLES GHANKAY TAYLOR also known as
(aka) CHARLES GHANKAY MACARTHUR DAPKPANA TAYLOR

with CRIMES AGAINST HUMANITY, VIOLATIONS OF ARTICLE 3 COMMON TO
THE GENEVA CONVENTIONS AND OF ADDITIONAL PROTOCOL II and
OTHER SERIOUS VIOLATIONS OF INTERNATIONAL HUMANITARIAN LAW, in
violation of Articles 2, 3 and 4 of the Statute as sct forth below:

THE ACCUSED

1. CHARLES GHANKAY TAYLOR aka CHARLES GHANKAY MACARTHUR
DAPKPANA TAYLOR (the ACCUSED) was born on or about 28 January 1948 at
Arthington in the Republic of Liberia.
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GENERAL ALLEGATIONS

2. At all times relevant to this Indictment, a state of armed conflict existed within Sierra
Leone. For the purposes of this Indictment, organized armed factions involved in this
conflict included the Revolutionary United Front (RUF), the Civil Defence Forces
(CDF) and the Armed Forces Revolutionary Council (AFRC).

3. A nexus existed between the armed conflict and all acts or omissions charged herein as
Violations of Article 3 common to the Geneva Conventions and of Additional Protocol

1I and as Other Serious Violations of International Humanitarian Law.

4, The organized armed group that became known as the RUF, led by FODAY
SAYBANA SANKOH aka POPAY aka PAPA aka PA, was founded about 1988 or
1989 in Libya. The RUF, under the leadership of FODAY SAYBANA SANKOH,
began organized armed operations in Sierra Leone in March 1991. During the ensuing
armed conflict, the RUF forces were also referred to as “RUF”, “rebels” and “People’s

Amy”.

3. The CDF was comprised of Sierra Leonean traditional hunters, including the
Kamajors, Gbethis, Kapras, Tamaboros and Donsos. The CDF fought against the
RUF and AFRC.

6. On 30 November 1996, in Abidjan, Ivory Coast, FODAY SAYBANA SANKOH and
Ahmed Tejan Kabbah, President of the Republic of Sierra Leone, signed a peace
agreement which brought a temporary cessation to active hostilities. Thereafter, the

active hostilities recommenced.

7. The AFRC was founded by members of the Armed Forces of Sierra Leone who seized
power from the elected government of the Republic of Sierra Leone via a coup d’état
on 25 May 1997. Soldiers of the Sierra Leone Army (SLA) comprised the majority of
the AFRC membership. On that date JOHNNY PAUL KOROMA aka JPK became
the leader and Chairman of the AFRC. The AFRC forces were also referred to as
“Junta”, “soldiers”, “SLA”, and “ex-SLA”.

8. Shortly after the AFRC seized power, at the invitation of JOHNNY PAUL KOROMA,
and upon the order of FODAY SAYBANA SANKOH, leader of the RUF, the RUF
joined with the AFRC. The AFRC and RUF acted jointly thereafter. The AFRC/RUF



Junta forces (Junta) were also referred to as “Junta”, “rebels”, “soldiers”, “SLA”, “ex-

SLA” and “People’s Army”.

9. After the 25 May 1997 coup d’état, a governing body, the Supreme Council, was
created within the Junta. The governing body included leaders of both the AFRC and
RUF.

10.  The Junta was forced from power by forces acting on behalf of the ousted government
of President Kabbah about 14 February 1998. President Kabbah’s government
returned in March 1998. After the Junta was removed from power the AFRC/RUF

alliance continued.

11.  On 7 July 1999, in Lomé, Togo, FODAY SAYBANA SANKOH and Ahmed Tejan
Kabbah, President of the Republic of Sierra Leone, signed a peace agreement.

However, active hostilities continued.

12.  The ACCUSED and all members of the organized armed factions engaged in fighting
within Sierra Leone were required to abide by International Humanitarian Law and the
laws and customs governing the conduct of armed conflicts, including the Geneva
Conventions of 12 August 1949, and Additional Protocol II to the Geneva

Conventions, to which the Republic of Sierra Leone acceded on 21 October 1986.

13.  All offences alleged herein were committed within the territory of Sierra Leone after

30 November 1996.

14.  All acts and omissions charged herein as Crimes Against Humanity were commiitted as
part of a widespread or systematic attack directed against the civilian population of

Sierra Leone.

15.  The words civilian or civilian population used in this Indictment refer to persons who
took no active part in the hostilities, or who were no longer taking an active part in the

hostilities.

INDIVIDUAL CRIMINAL RESPONSIBILITY

16.  Paragraphs 1 through 15 are incorporated by reference.

Iy S1¢g
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18.

19.

20.

21.

22.
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In the late 1980’s CHARLES GHANKAY TAYLOR received military training in
Libya from representatives of the Government of MU’AMMAR AL-QADHAFL
While in Libya the ACCUSED met and made common cause with FODAY
SAYBANA SANKOH.

While in Libya, the ACCUSED formed or joined the National Patriotic Front of
Liberia (NPFL). At all times relevant to this Indictment the ACCUSED was the
leader of the NPFL and/or the President of the Republic of Liberia.

In December 1989 the NPFL, led by the ACCUSED, began conducting organized
armed attacks in Liberia. The ACCUSED and the NPFL were assisted in these
attacks by FODAY SAYBANA SANKOH and his followers.

To obtain access to the mineral wealth of the Republic of Sierra Leone, in particular
the diamond wealth of Sierra Leone, and to destabilize the State, the ACCUSED
provided financial support, military training, personnel, arms, ammunition and other
support and encouragement to the RUF, led by FODAY SAYBANA SANKOH, in
preparation for RUF armed action in the Republic of Sierra Leone, and during the

subsequent armed conflict in Sierra Leone.

Throughout the course of the armed conflict in Sierra Leone, the RUF and the
AFRC/RUF alliance, under the authority, command and control of FODAY
SAYBANA SANKOH, JOHNNY PAUL KOROMA and other leaders of the RUF,
AFRC and AFRC/RUF alliance, engaged in notorious, widespread or systematic

attacks against the civilian population of Sierra Leone.

At all times relevant to this Indictment, CHARLES GHANKAY TAYLOR
supported and encouraged all actions of the RUF and AFRC/RUF alliance, and acted
in concert with FODAY SAYBANA SANKOH and other leaders of the RUF and
AFRC/RUF alliance. FODAY SAYBANA SANKOH was incarcerated in Nigeria and
Sierra Leone and subjected to restricted movement in Sierra Leone from about March
1997 until about April 1999. During this time the ACCUSED, in concert with
FODAY SAYBANA SANKOH, provided guidance and direction to the RUF,
including SAM BOCKARIE aka MOSQUITO aka MASKITA.
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24.

25.

26.

27.
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The RUF and the AFRC shared a common plan, purpose or design (joint criminal
enterprise) which was to take any actions necessary to gain and exercise political
power and control over the territory of Sierra Leone, in particular the diamond mining
areas. The natural resources of Sierra Leone, in particular the diamonds, were to be
provided to persons outside Sierra Leone in return for assistance in carrying out the

joint criminal enterprise.

The joint criminal enterprise included gaining and exercising control over the
population of Sierra Leone in order to prevent or minimize resistance to their
geographic control, and to use members of the population to provide support to the
members of the joint criminal enterprise. The crimes alleged in this Indictment,
including unlawful killings, abductions, forced labour, physical and sexual violence,
use of child soldiers, looting and burning of civilian structures, were either actions
within the joint criminal enterprise or were a reasonably foreseeable consequence of

the joint criminal enterprise.

The ACCUSED participated in this joint criminal enterprise as part of his continuing
efforts to gain access to the mineral wealth of Sierra Leone and to destabilize the

Government of Sierra Leone.

CHARLES GHANKAY TAYLOR, by his acts or omissions, is individually
criminally responsible pursuant to Article 6.1. of the Statute for the crimes referred to
in Articles 2, 3 and 4 of the Statute as alleged in this Indictment, which crimes the
ACCUSED planned, instigated, ordered, committed or in whose planning, preparation
or execution the ACCUSED otherwise aided and abetted, or which crimes were
within a joint criminal enterprise in which the ACCUSED participated or were a
reasonably foreseeable consequence of the joint criminal enterprise in which the

ACCUSED participated.

In addition, or alternatively, pursuant to Article 6.3. of the Statute, CHARLES
GHANKAY TAYLOR, while holding positions of superior responsibility and
exercising command and control over his subordinates, is individually criminally
responsible for the crimes referred to in Articles 2, 3 and 4 of the Statute. The
ACCUSED is responsible for the criminal acts of his subordinates in that he knew or

had reason to know that the subordinate was about to commit such acts or had done so

5 M .
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and the ACCUSED failed to take the necessary and reasonable measures to prevent

such acts or to punish the perpetrators thereof.

CHARGES

28.

29.

30.

31.

Paragraphs 16 through 27 are incorporated by reference.

At all times relevant to this Indictment, members of the RUF, AFRC, Junta and/or
AFRC/RUF forces (AFRC/RUF), supported and encouraged by, acting in concert with
and/or subordinate to CHARLES GHANKAY TAYLOR, conducted armed attacks
throughout the territory of the Republic of Sierra Leone, including, but not limited, to
Bo, Kono, Kenema, Bombali and Kailahun Districts and Freetown. Targets of the
armed attacks included civilians and humanitarian assistance personnel and
peacekeepers assigned to the United Nations Mission in Sierra Leone (UNAMSIL),
which had been created by United Nations Security Council Resolution 1270 (1999).

These attacks were carried out primarily to terrorize the civilian population, but also
were used to punish the population for failing to provide sufficient support to the
AFRC/RUF, or for allegedly providing support to the Kabbah government or to pro-
government forces. The attacks included unlawful killings, physical and sexual
violence against civilian men, women and children, abductions and looting and
destruction of civilian property. Many civilians saw these crimes committed; others
returned to their homes or places of refuge to find the results of these crimes — dead

bodies, mutilated victims and looted and burnt property.

As part of the campaign of terror and punishment the AFRC/RUF routinely captured
and abducted members of the civilian population. Captured women and girls were
raped; many of them were abducted and used as sex slaves and as forced labour.
Some of these women and girls were held captive for years. Men and boys who were
abducted were also used as forced labour; some of them were also held captive for
years. Many abducted boys and girls were given combat training and used in active
fighting. AFRC/RUF also physically mutilated men, women and children, including
amputating their hands or feet and carving “AFRC” and “RUF” on their bodies.



COUNTS 1 - 2: TERRORIZING THE CIVILIAN POPULATION AND
COLLECTIVE PUNISHMENTS

32.  Members of the AFRC/RUF supported and encouraged by, acting in concert with
and/or subordinate to CHARLES GHANKAY TAYLOR committed the crimes set
forth below in paragraphs 33 through 58 and charged in Counts 3 through 13, as part
of a campaign to terrorize the civilian population of the Republic of Sierra Leone, and
did terrorize that population. The AFRC/RUF also committed the crimes to punish the
civilian population for allegedly supporting the elected government of President
Ahmed Tejan Kabbah and factions aligned with that government, or for failing to
provide sufficient support to the AFRC/RUF.

By his acts or omissions in relation, but not limited to these events, CHARLES GHANKAY
TAYLOR, pursuant to Article 6.1. and, or alternatively, Article 6.3. of the Statute, is

individually criminally responsible for the crimes alleged below:

Count 1: Acts of Terrorism, a VIOLATION OF ARTICLE 3 COMMON TO THE
GENEVA CONVENTIONS AND OF ADDITIONAL PROTOCOL II, punishable under
Article 3.d. of the Statute;

And:

Count 2: Collective Punishments, a VIOLATION OF ARTICLE 3 COMMON TO THE
GENEVA CONVENTIONS AND OF ADDITIONAL PROTOCOL 11, punishable under
Article 3.b. of the Statute.

COUNTS 3 —5: UNLAWFUL KILLINGS

33.  Victims were routinely shot, hacked to death and burned to death. Unlawful killings

included, but were not limited to, the following:

Bo District
34, Between 1 June 1997 and 30 June 1997, AFRC/RUF attacked Tikonko, Telu,

Sembehun, Gerihun and Mamboma, unlawfully killing an unknown number of

: -

civilians;
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Kenema District
35. Between about 25 May 1997 and about 19 February 1998, in locations including
Kenema town, members of AFRC/RUF unlawfully killed an unknown number of

civilians;

Kono District

36.  About mid February 1998, AFRC/RUF flecing from Freetown arrived in Kono
District. Between about 14 February 1998 and 30 June 1998, members of AFRC/RUF
unlawfully killed several hundred civilians in various locations in Kono District,

including Koidu, Tombodu, Foindu, Willifeh, Mortema and Biaya;

Bombali District
37.  Between about 1 May 1998 and 31 July 1998, in locations including Karina, members
of AFRC/RUF unlawfully killed an unknown number of civilians;

Freetown

38. - Between 6 January 1999 and 31 January 1999, AFRC/RUF conducted armed attacks
throughout the city of Freetown. These attacks included large scale unlawful killings
of civilian men, women and children at Jocations throughout the city, including the
State House, Parliament building, Connaught Hospital, and the Kissy, Fourah Bay,
Upgun, Calaba Town and Tower Hill areas of the city.

By his acts or omissions in relation, but not limited to these events, CHARLES GHANKAY
TAYLOR, pursuant to Article 6.1. and, or alternatively, Article 6.3. of the Statute, is

individually criminally responsible for the crimes alleged below:

Count 3: Extermination, a CRIME AGAINST HUMANITY, punishable under Article 2.b.
of the Statute;

In addition, or in the alternative:

Count 4: Murder, a CRIME AGAINST HUMANITY, punishable under Article 2.a. of the

Statute;

In addition, or in the alternative:



Count 5: Violence to life, health and physical or mental well-being of persons, in particular
murder, 2 VIOLATION OF ARTICLE 3 COMMON TO THE GENEVA
CONVENTIONS AND OF ADDITIONAL PROTOCOL 11, punishable under Article 3.a.
of the Statute.

COUNTS 6 - 8: SEXUAL VIOLENCE

39,  Widespread sexual violence committed against civilian women and girls included
brutal rapes, often by multiple rapists. Acts of sexual violence included, but were not

limited to, the following:

Kono District

40. Between about 14 February 1998 and 30 June 1998, members of AFRC/RUF raped
hundreds of women and girls at various locations throughout the District, including
Koidu, Tombodu, Kissi-town (or Kissi Town), Foendor (or Foendu), Tomendeh,
Fokoiya, Wondedu and AF RC/RUF camps such as “Superman camp” and Kissi-town
(or Kissi Town) camp. An unknown number of women and girls were abducted from

various locations within the District and used as sex slaves;

Bombali District
41. Between about 1 May 1998 and 31 July 1998, members of AFRC/RUF raped an
unknown number of women and girls in locations such as Mandaha. In addition, an

unknown number of abducted women and girls were used as sex slaves;

Kailahun District

42. At all times relevant to this Indictment, an unknown number of women and girls in
various locations in the District were subjected to sexual violence. Many of these
victims were captured in other areas of the Republic of Sierra Leone, brought to

AFRC/RUF camps in the District, and used as sex slaves;

Freetown
43. Between 6 January 1999 and 31 January 1999, members of AFRC/RUF raped
hundreds of women and girls throughout the Freetown area, and abducted hundreds of

women and girls and used them as sex slaves.
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By his acts or omissions in relation, but not limited to these events, CHARLES GHANKAY
TAYLOR, pursuant to Article 6.1. and, or alternatively, Article 6.3. of the Statute, is

individually criminally responsible for the crimes alleged below:

Count 6: Rape, a CRIME AGAINST HUMANITY, punishable under Article 2.g. of the

Statute;
And:

Count 7: Sexual slavery and any other form of sexual violence, a CRIME AGAINST
HUMANITY, punishable under Article 2.g. of the Statute;

In addition, or in the alternative:

Count 8: Outrages upon personal dignity, a VIOLATION OF ARTICLE 3 COMMON
TO THE GENEVA CONVENTIONS AND OF ADDITIONAL PROTOCOL 11,
punishable under Article 3.e. of the Statute.

COUNTS 9 — 10: PHYSICAL VIOLENCE

44. Widespread physical violence, including mutilations, was committed against civilians.
Victims were often brought to a central location where mutilations were carried out.

These acts of physical violence included, but were not limited to, the following:

Kono District

45. Between about 14 February 1998 and 30 June 1998, AFRC/RUF mutilated an
unknown number of civilians in various locations in the District, including Tombodu,
Kaima (or Kayima) and Wondedu. The mutilations included cutting off limbs and

carving “AFRC” and “RUF” on the bodies of the civilians;

Freetown

46. Between 6 January 1999 and 31 January 1999, AFRC/RUF mutilated an unknown
number of civilian men, women and children in various areas of Freetown, including
the northern and eastern areas of the city, and the Kissy area, including the Kissy

mental hospital. The mutilations included cutting off limbs.
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By his acts or omissions in relation, but not limited to these events, CHARLES GHANKAY
TAYLOR, pursuant to Article 6.1. and, or alternatively, Article 6.3. of the Statute, is

individually criminally responsible for the crimes alleged below:

Count 9: Violence to life, health and physical or mental well-being of persons, in particular
cruel treatment, a VIOLATION OF ARTICLE 3 COMMON TO THE GENEVA
CONVENTIONS AND OF ADDITIONAL PROTOCOL 11, punishable under Article 3.a.
of the Statute;

In addition, or in the alternative:

Count 10: Other inhumane acts, a CRIME AGAINST HUMANITY, punishable under
Article 2.i. of the Statute.

COUNT 11: USE OF CHILD SOLDIERS

47. At all times relevant to this Indictment, throughout the Republic of Sierra Leone,
AFRC/RUF routinely conscripted, enlisted and/or used boys and girls under the age of
15 to participate in active hostilities. Many of these children were first abducted, then
trained in AFRC/RUF camps in various locations throughout the country, and

thereafter used as fighters.

By his acts or omissions in relation, but not limited to these events, CHARLES GHANKAY
TAYLOR, pursuant to Article 6.1. and, or alternatively, Article 6.3. of the Statute, is

individually criminally responsible for the crimes alleged below:

Count 11: Conscripting or enlisting children under the age of 15 years into armed forces or
groups, or using them to participate actively in hostilities, an OTHER SERIOUS
VIOLATION OF INTERNATIONAL HUMANITARIAN LAW, punishable under Article
4.c. of the Statute.

“ W
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COUNT 12: ABDUCTIONS AND FORCED LABOUR

48. At all times relevant to this Indictment, AFRC/RUF engaged in widespread and large
scale abductions of civilians and use of civilians as forced labour. Forced labour
included domestic labour and use as diamond miners. The abductions and forced

labour included, but were not limited to, the following:

Kenema District
49. Between about 1 August 1997 and about 31 January 1998, AFRC/RUF forced an
unknown number of civilians living in the District to mine for diamonds at Cyborg Pit

in Tongo Field;

Kono District

50. Between about 14 February 1998 and 30 June 1998, AFRC/RUF forces abducted
hundreds of civilian men, women and children, and took them to various locations
outside the District, or to locations within the District such as AF RC/RUF camps,
Tombodu, Koidu, Wondedu, Tomendeh. At these locations the civilians were used as

forced labour, including domestic labour and as diamond miners in the Tombodu area;

Bombali District
51. Between about 1 May 1998 and 31 July 1998, in Bombali District, AFRC/RUF

abducted an unknown number of civilians and used them as forced labour;

Kailahun District
52. At all times relevant to this Indictment, captured civilian men, women and children

were brought to various locations within the District and used as forced labour;

Freetown

53. Between 6 January 1999 and 31 January 1999, in particular as the AFRC/RUF were
being driven out of Freetown, the AFRC/RUF abducted hundreds of civilians,
including a large number of children, from various areas within Freetown, including

Peacock Farm and Calaba Town. These abducted civilians were used as forced labour.

12 Z ;f



By his acts or omissions in relation, but not limited to these events, CHARLES GHANKAY
TAYLOR, pursuant to Article 6.1. and, or alternatively, Article 6.3. of the Statute, is

individually criminally responsible for the crimes alleged below:

Count 12: Enslavement, a CRIME AGAINST HUMANITY, punishable under Article 2.c.

of the Statute.

COUNT 13: LOOTING AND BURNING

54. At all times relevant to this Indictment, AFRC/RUF engaged in widespread unlawful
taking and destruction by burning of civilian property. This looting and burning

included, but was not limited to, the following:

Bo District
55. Between 1 June 1997 and 30 June 1997, AFRC/RUF forces looted and burned an

unknown number of civilian houses in Telu, Sembehun, Mamboma and Tikonko;

Kono District

56. Between about 14 February 1998 and 30 June 1998, AFRC/RUF engaged in
widespread looting and burning in various locations in the District, including
Tombodu, Foindu and Yardu Sando, where virtually every home in the village was

looted and burned;

Bombali District
57. Between 1 March 1998 and 30 June 1998, AFRC/RUF forces burned an unknown

number of civilian buildings in locations such as Karina;

Freetown

58. Between 6 January 1999 and 31 January 1999, AFRC/RUF forces engaged in
widespread looting and burning throughout Freetown. The majority of houses that
were destroyed were in the areas of Kissy and eastern Freetown; other locations

included the Fourah Bay, Upgun, State House and Pademba Road areas of the city.

13
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By his acts or omissions in relation, but not limited to these events, CHARLES GHANKAY
TAYLOR, pursuant to Article 6.1. and, or alternatively, Article 6.3. of the Statute, is

individually criminally responsible for the crimes alleged below:

Count 13: Pillage, a VIOLATION OF ARTICLE 3 COMMON TO THE GENEVA
CONVENTIONS AND OF ADDITIONAL PROTOCOL 11, punishable under Article 3.f.
of the Statute.

COUNTS 14 — 17: ATTACKS ON UNAMSIL PERSONNEL

59. Between about 15 April 2000 and about 15 September 2000, AFRC/RUF engaged in
widespread attacks against UNAMSIL peacekeepers and humanitarian assistance
workers within the Republic of Sierra Leone, including, but not limited to locations
within Bombali, Kailahun, Kambia, Port Loko, and Kono Districts. These attacks
included unlawful killing of UNAMSIL peacekeepers, and abducting hundreds of

peacekeepers and humanitarian assistance workers who were then held hostage.

By his acts or omissions in relation, but not limited to these events, CHARLES GHANKAY
TAYLOR, pursuant to Article 6.1. and, or alternatively, Article 6.3. of the Statute, is

individually criminally responsible for the crimes alleged below:

Count 14: Intentionally directing attacks against personnel involved in a humanitarian
assistance or peacekeeping mission, an OTHER SERIOUS VIOLATION OF
INTERNATIONAL HUMANITARIAN LAW, punishable under Article 4.b. of the Statute;

In addition, or in the alternative:

Count 15: For the unlawful killings, Murder, a CRIME AGAINST HUMANITY,
punishable under Article 2.a. of the Statute;

14 W
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In addition, or in the alternative:

Count 16: Violence to life, health and physical or mental well-being of persons, in particular
murder, 2a VIOLATION OF ARTICLE 3 COMMON TO THE GENEVA

CONVENTIONS AND OF ADDITIONAL PROTOCOL II, punishable under Article 3.a.
of the Statute;

In addition, or in the alternative:

Count 17: For the abductions and holding as hostage, Taking of hostages, a VIOLATION
OF ARTICLE 3 COMMON TO THE GENEVA CONVENTIONS AND OF
ADDITIONAL PROTOCOL IJ, punishable under Article 3.c. of the Statute.

his 3" day of March 2003

David M. Crane

The Prosecutor
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The Bouterse case 13
the December killings had Dutch nationality, instead focussing solely on
universal jurisdiction.

5. IMMUNITY

To be distinguished from jurisdiction of national courts is the question of
immunity. Bouterse's counsel had submitted that at the time of the alleged
commission of the December killings, Bouterse was head of state and, as such,
enjoyed immunity in Dutch courts. The Supreme Court did not address the
question of Bouterse's immunity. The decision of the Amsterdam Court of
Appeal on this matter was thus left intact. The latter found that the claim to
immunmity needed not be examined “because the commission of very grave
criminal offences of this kind cannot be regarded as part of the official duties of
a head of state” ™

The Court of Appeal thus distinguished between official duties and other
dutics of heads of state, implying that only the first exempts state officials from
prosecution. The Court of Appeal then separates grave crimes from other
crimes, suggesting that immunity does not apply 1o the first category. Although
the Court of Appeal failed to substantiate its finding, it did not seem at odds
with current thinking. The discussion has been launched in 1999 by the
Pinochet decision of the British House of Lords, rejecting the claim to immunity
of the former head of state of Chile. The Pinocher case and the Court of
Appeal's decision in the Bouterse case have their origins in the statutes of
international criminal courts and tribunals, established to prosecute and try the
most serious international crimes. These instruments provide that immunities of
state officials do not bar the criminal courts and tribunals from exercising their
jurisdiction over such persons.”

Notwithstanding the rapid developments in international criminal law at
international and national level, in the Congo v. Belgium case, the International
Court of Justice determined that immunities remain opposable before national
courts. In this case the International Court of Justice was asked, inter alia, 10
address the guestion of immunity of the Minister for Foreign Affairs of the
Congo from criminal jurisdiction of a Belgian court and the distinction in this
respect between official and non-official acts. Furthermore, it examined the
pertinence of international crimes for the matter of immunity.

The International Court of Justice confirmed the international customary rule
that, throughout the duration of his office, a minister for foreign affairs enjoys

48, Para. 4120 of the judgment of the Amsterdam Count of Appeal.

34 A 27 HCC Sutale provides: “mmunities or spectal procedural rules which may attach 1 the
official capacity of a person, whether under national or international law, shall not bar the court from
exercising its jurisdietion over such a person.” Simiar rules are laid down in Art. 7(2} Yugoslavia
Tribunal Statwte and in Art. &(2) Rwanda Tribunal Statute.
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full immunity from national criminal jurisdiction. The main reason for this is
that in the performance of his diplomatic functions a minister for foreign affairs
is frequently required to travel internationally. He must be in a position freely to
do s0.% The International Court of Justice explicitly rejected the distinction,
accepted in the Pinochet decision, between official and private acts committed
in office: for both categories of acts functioning ministers for foreign affairs
enjoy immunity.

A different question is the duration of immunities. At the time the
Amsterdam Court of Appeal examined the complaint against Bouterse, the latier
no longer occupied an official function. Similarly, pending the examination of
the case before the International Court of Justice, Mr Yerodia had seized to hold
office as Minister for Foreign Affairs of the Congo and later beld no ministerial
office at all. ’

The International Court of Justice ruled that the termination of the function
does not entail cessation of immunity. After a person seizes to hold the office of
minister for foreign affairs, he continues to enjoy immunity from criminal
prosccution in other states. Yet, this is only true as far as official acts performed
during office are concerned. No immunity applies in respect of acts committed
during their period of office in a private capacity.”

This reasoning is hard to follow. The rationalism to grant full immunity for
all acts follows, according to the International Court of Justice, from the
necessity for a minister of foreign affairs in office to excrcise his functions
without fear of being arrested abroad on a criminal charge. The 1mmunity
accorded to ministers for foreign alfairs is thus not absolute but functional in
character. It is not granted for their personal benefit, but to ensure the effective
performance of their functions on behalf of their respective states.” Why then
continue entitlement o immunity afier office, for any act including those
committed during office?

Furthermore, the distinction made by the International Court of Justice
hetween official and private acts is problematic. The Amsterdam Court of
Appeal in the Bouterse case and the House of Lords in the Finochet case,
applied a different concept, distinguishing between ‘official’ and “non-official’
acts.” It is appreciated that ‘private acts’ is an even smaller category than ‘non-

50. Para. 53,

51, Para. 55. In para. 61, the Interpationa! Court of Justiee stipulates: “Thirdly, after a person ceases
10 hold the office of Minister for Foreign Affairs, he or she will no longer enjoy all of the immunities
accorded by international law in other States. Provided that it has jurisdiction under international Faw,
a court of one State may try a former Minister for Forcign Affairs of anather State in respect of acts
comumitted prior or subsequent to his or her period of office, as well as in respect of acts committed
during that period of office in a private capacity.”

52. Para. 53

53, In the Pinachet case, the House of Lords found that former heads of state cannot invoke
wmmunity for acts committed in a non-official capacity.
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official acts’. In any case, both distinctions appear to be pointless. Very few acts
could scemingly be qualified as private and therewith could not rank for
immunity purposes. Arguably only acts with a purely internal effect, for
example vis-a-vis family and private property, could fall within this category. It
cannot be said that the commission of a crime cannot be part of the functions of
a head of state. In the Bouterse case, the December killings were carried out by
the military. They were said to be ordered by Bouterse who claimed to be head
of state and commander-in-chief of the Surinam army at the time. In my view,
no order from a head of state in his capacity of commander of the military to its
subordinates could be qualified as ‘non-official’. The decision of the
Amsterdam Court of Appeal, that the December killings arc ‘non-official’ acts
and in consequence fall outside the immunity claim, should therefore be
rejected.

Another question addressed by the International Court of Justice, and also
raised implicitly by the Court of Appeal in the Bourerse case, was whether
immunities accorded to incumbent ministers for foreign affairs can equally
protect them when they are suspected of having committed sertous international
crimes.

Unlike the Amsterdam Court of Appeal, the International Court of Justice
could not deduce from international™ or national™ practice that there exists
under customary international law an exception to the rule according immunity
from criminal jurisdiction and inviolability to incumbent ministers for foreign
affairs suspected of having committed an international crime.”

It is true that, the jurisprudence of international criminal tribunals do not deal
with the question of immunities of heads of state or foreign ministers before
national criminal courts.” Still, the International Court of Justice fails to explain
how the fundamental developments in the practice of international courts and
trihunals affect or should affect the decision of national courts. The non-
recognition by international criminal courts of the official position of a suspect

54. The International Court of Justice examined the rules concerning the immunity or criminal
tesponsibility of persons having an official capacity contained in the legal instruments creating
international criminal tribunals, and which are specifically applicable to the latter. It examined the
Charter of the International Military Tribunal of Nuremberg (Art. 7), the Charter of the International
Mititary Tribunal of Tokyo (Art. 6), the Statute of the Yugoslavia Tribunal (Are. 7 para, 2) and the
Statute of the Rwanda Tribunal (Art. 6 para. 2) and the Statute of the 1CC (Art. 27). The Court found
that these rufes do not enable it to conclude that any sach an exception exists in customary international
law in regard to national courts, para. 38,

35. The Court has examined state practice, including national legislation and those few decisions
of national higher courts, such as the House of Lords or the French Court of Cassation, It considered
the Pinochet decision, which recognizes an exception to the immunity rule when Lord Millett stated
that “international law cannol be supposed o have established a crime for having the character of fus
rogens and at the same time to have provided an immunity which is co-extensive with the obligation
it seeks o impose’, para, 58,

56. Para. 5%,
57, Inervationa! Count of Justice, Conge v, Belgium, case of 14 Febraary 2002, para. 38,
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has been the result of long debates and has its origins in the practice of the
Nuremberg Tribunal. Furthermore, it is difficult to see how the functional
argument that the exercise of the office of minister for foreign affairs should not
be limited so to ensure their freedom to travel internationally. applies o
prosecutions of high ranking state officials by international courts and tribunals.

Without doubt the judgment of the International Court of Justice granting
almost full immunity to ministers for foreign affairs applies equally to heads of
state, exercising comparable duties. The question may be posed whether it can
also be extended to other ministers and members of the cabinet. The better view
seems to be that this cxtension is permitted by international law. While a
minister of defense merits no particular privileges as a person and for that
reason may not enjoy full protection, arguably, in order to preserve the integrity
of his activities abroad, like heads of state and ministers for foreign affairs, he
enjoys immunity from criminal jurisdiction of foreign states.™

In sum, notwithstanding extension of criminal jurisdiction on the basis of the
universality principle, immunities under customary international law remain
opposable before the courts of a foreign state. On the basis of the judgment of
the International Court of Justice, Bouterse’s acts would have to be qualified as '
committed in a ‘official” capacity. If the submission - that Bouterse was a head
of state at the time of the December killings — were accepted, he would enjoy
immunity from national jurisdictions, including Dutch jurisdiction, up until
today.

6. PROSPECTS FOR PROSECUTION IN THE NETHERLANDS

The Supreme Court’s judgment in the Bouterse case means that foreigners,
present in the Netherlands, suspected of torture committed abroad can only be
prosccuted in Dutch courts when the acts concerned were committed after the
coming into force of the 1984 Convention against Torture in the Netherlands, on
20 January 1989. The moderate monistic view prevailing in the Netherlands
bars the self-execution of the criminalization of torture under international |
customary law as it stood before 1989 in the Dutch legal order.

It is uncertain whether crimes against humanity, which may include acts of
torture, offer a better perspective. The Netherlands has not penalized crimes
against humanity in its national law. At the same time, the Supreme Court did
not rule out prosccution and trial in Dutch courts on the basis of a treaty or a g
decision of an international organization. Crimes against humanity are |

53, The Dutch International Crimes Act, currently submitted to Dutch parfiament as a fegislative
proposal, recognizes in addition o immuonity of heads of state, heads of government and ministers for
foreign affairs, immanitis of persons that flow from international custamary faw (Are. 16),
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INTERNATIONAL COURT OF JUSTICE

YEAR 2002
2002
14 February
General List
No. 121
14 February 2002

CASE CONCERNING THE ARREST WARRANT OF 11 APRIL 2000

(DEMOCRATIC REPUBLIC OF THE CONGO v. BELGIUM)

Facts of the case — Issue by a Belgian investigating magistrate of “an international arrest
warrant in absentia” against the incumbent Minister for Foreign Affairs of the Congo, alleging
grave breaches of the Geneva Conventions of 1949 and of the Additional Protocols thereto and
crimes against humanity — International circulation of arrest warrant through Interpol — Person
concerned subsequently ceasing to hold office as Minister for Foreign Affairs.

First objection of Belgium — Jurisdiction of the Court — Statute of the Court, Article 36,
paragraph 2 — Existence of a “legal dispute” between the Parties at the time of filing of the
Application instituting proceedings — Events subsequent to the filing of the Application do not
deprive the Court of jurisdiction.

Second objection of Belgium — Mootness — Fact that the person concerned had ceased to
hold office as Minister for Foreign Affairs does not put an end to the dispute between the Parties
and does not deprive the Application of its object.

Third objection of Belgium — Admissibility — Facts underlying the Application instituting
proceedings not changed in a way that transformed the dispute originally brought before the Court
into another which is different in character.
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Fourth objection of Belgium — Admissibility — Congo not acting in the context of
protection of one of its nationals — Inapplicability of rules relating to exhaustion of local
remedies.

Subsidiary argument of Belgium — Non ultra petita rule — Claim in Application instituting
proceedings that Belgium’s claim to exercise a universal jurisdiction in issuing the arrest warrant
is contrary to international law — Claim not made in final submissions of the Congo — Court
unable to rule on that question in the operative part of its Judgment but not prevented from dealing
with certain aspects of the question in the reasoning of its Judgment.

Immunity from criminal jurisdiction in other States and also inviolability of an incumbent
Minister for Foreign Affairs — Vienna Convention on Diplomatic Relations of 18 April 1961,
preamble, Article 32 — Vienna Convention on Consular Relations of 24 April 1963 — New York
Convention on Special Missions of 8 December 1969, Article 21, paragraph 2 — Customary
international law rules — Nature of the functions exercised by a Minister for Foreign Affairs —
Functions such that, throughout the duration of his or her office, a Minister for Foreign Affairs
when abroad enjoys full immunity from criminal jurisdiction and inviolability — No distinction in
this context between acts performed in an “official” capacity and those claimed to have been
performed in a “private capacity”.

No exception to immunity from criminal jurisdiction and inviolability where an incumbent
Minister for Foreign Affairs suspected of having committed war crimes or crimes against
humanity — Distinction between jurisdiction of national courts and jurisdictional immunities —
Distinction between immunity from jurisdiction and impunity.

Issuing of arrest warrant intended to enable the arrest on Belgian territory of an incumbent
Minister for Foreign Affairs — Mere issuing of warrant a failure to respect the immunity and
inviolability of Minister for Foreign Affairs — Purpose of the international circulation of the arrest
warrant to establish a legal basis for the arrest of Minister for Foreign Affairs abroad and his
subsequent extradition to Belgium — International circulation of the warrant a failure to respect
the immunity and inviolability of Minister for Foreign Affairs.

Remedies sought by the Congo — Finding by the Court of international responsibility of
Belgium making good the moral injury complained of by the Congo — Belgium required by means
of its own choosing to cancel the warrant in question and so inform the authorities to whom it was
circulated.
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JUDGMENT

Present:  President GUILLAUME; Vice-President SHI; Judges ODA, RANIJEVA, HERCZEGH,
FLEISCHHAUER, KOROMA, VERESHCHETIN, HIGGINS, PARRA-ARANGUREN,
KOOUMANS, REZEK, AL-KHASAWNEH, BUERGENTHAL; Judges ad hoc BULA-BULA,
VAN DEN WYNGAERT; Registrar COUVREUR.

In the case concerning the arrest warrant of 11 April 2000,
between

the Democratic Republic of the Congo,

represented by

H.E. Mr. Jacques Masangu-a-Mwanza, Ambassador Extraordinary and Plenipotentiary of the
Democratic Republic of the Congo to the Kingdom of the Netherlands,

as Agent;
H.E. Mr. Ngele Masudi, Minister of Justice and Keeper of the Seals,
Maitre Kosisaka Kombe, Legal Adviser to the Presidency of the Republic,
Mr. Frangois Rigaux, Professor Emeritus at the Catholic University of Louvain,
Ms Monique Chemillier-Gendreau, Professor at the University of Paris VII (Denis Diderot),
Mr. Pierre d’Argent, Chargé de cours, Catholic University of Louvain,
Mr. Moka N’Golo, Bdtonnier,
Mr. Djeina Wembou, Professor at the University of Abidjan,
as Counsel and Advocates;
Mr. Mazyambo Makengo, Legal Adviser to the Ministry of Justice,
as Counsellor,
and
the Kingdom of Belgium,
represented by
Mr. Jan Devadder, Director-General, Legal Matters, Ministry of Foreign Affairs,

as Agent;
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Mr. Eric David, Professor of Public International Law, Université libre de Bruxelles,

Mr. Daniel Bethlehem, Barrister, Bar of England and Wales, Fellow of Clare Hall and
Deputy Director of the Lauterpacht Research Centre for International Law, University of
Cambridge,

as Counsel and Advocates;

H.E. Baron Olivier Gillés de Pélichy, Permanent Representative of the Kingdom of Belgium
to the Organization for the Prohibition of Chemical Weapons, responsible for relations
with the International Court of Justice,

Mr. Claude Debrulle, Director-General, Criminal Legislation and Human Rights, Ministry of
Justice,

Mr. Pierre Morlet, Advocate-General, Brussels Cour d’Appel,

Mr. Wouter Detavernier, Deputy Counsellor, Directorate-General Legal Matters, Ministry of
Foreign Affairs,

Mr. Rodney Neufeld, Research Associate, Lauterpacht Research Centre for International
Law, University of Cambridge,

Mr. Tom Vanderhaeghe, Assistant at the Université libre de Bruxelles,
THE COURT,

composed as above,

after deliberation,

delivers the following Judgment:

1. On 17 October 2000 the Democratic Republic of the Congo (hereinafter referred to as “the
Congo™) filed in the Registry of the Court an Application instituting proceedings against the
Kingdom of Belgium (hereinafter referred to as “Belgium”) in respect of a dispute concerning an
“international arrest warrant issued on 11 April 2000 by a Belgian investigating judge . . . against
the Minister for Foreign Affairs in office of the Democratic Republic of the Congo, Mr. Abdulaye
Yerodia Ndombasi”.

In that Application the Congo contended that Belgium had violated the “principle that a State
may not exercise its authority on the territory of another State”, the “principle of sovereign equality
among all Members of the United Nations, as laid down in Article 2, paragraph 1, of the Charter of
the United Nations”, as well as “the diplomatic immunity of the Minister for Foreign Affairs of a
sovereign State, as recognized by the jurisprudence of the Court and following from Article 41,
paragraph 2, of the Vienna Convention of 18 April 1961 on Diplomatic Relations”.

In order to found the Court’s jurisdiction the Congo invoked in the aforementioned
Application the fact that “Belgium ha[d] accepted the jurisdiction of the Court and, in so far as may
be required, the [aforementioned] Application signifie[d] acceptance of that jurisdiction by the
Democratic Republic of the Congo”.
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2. Pursuant to Article 40, paragraph 2, of the Statute, the Application was forthwith
communicated to the Government of Belgium by the Registrar; and, in accordance with
paragraph 3 of that Article, all States entitled to appear before the Court were notified of the
Application.

3. Since the Court included upon the Bench no judge of the nationality of either of the
Parties, each Party proceeded to exercise the right conferred by Article 31, paragraph 3, of the
Statute to choose a judge ad hoc to sit in the case; the Congo chose Mr. Sayeman Bula-Bula, and
Belgium Ms Christine Van den Wyngaert.

4. On 17 October 2000, the day on which the Application was filed, the Government of the
Congo also filed in the Registry of the Court a request for the indication of a provisional measure
based on Article 41 of the Statute of the Court. At the hearings on that request, Belgium, for its
part, asked that the case be removed from the List.

By Order of 8 December 2000 the Court, on the one hand, rejected Belgium’s request that
the case be removed from the List and, on the other, held that the circumstances, as they then
presented themselves to the Court, were not such as to require the exercise of its power under
Article 41 of the Statute to indicate provisional measures. In the same Order, the Court also held
that “it [was] desirable that the issues before the Court should be determined as soon as possible”
and that “it [was] therefore appropriate to ensure that a decision on the Congo’s Application be
reached with all expedition”.

5. By Order of 13 December 2000, the President of the Court, taking account of the
agreement of the Parties as expressed at a meeting held with their Agents on 8 December 2000,
fixed time-limits for the filing of a Memorial by the Congo and of a Counter-Memorial by
Belgium, addressing both issues of jurisdiction and admissibility and the merits. By Orders of
14 March 2001 and 12 April 2001, these time-limits, taking account of the reasons given by the
Congo and the agreement of the Parties, were successively extended. The Memorial of the Congo
was filed on 16 May 2001 within the time-limit thus finally prescribed.

6. By Order of 27 June 2001, the Court, on the one hand, rejected a request by Belgium for
authorization, in derogation from the previous Orders of the President of the Court, to submit
preliminary objections involving suspension of the proceedings on the merits and, on the other,
extended the time-limit prescribed in the Order of 12 April 2001 for the filing by Belgium of a
Counter-Memorial addressing both questions of jurisdiction and admissibility and the merits. The
Counter-Memorial of Belgium was filed on 28 September 2001 within the time-limit thus
extended.

7. Pursuant to Article 53, paragraph 2, of the Rules, the Court, after ascertaining the views of
the Parties, decided that copies of the pleadings and documents annexed would be made available
to the public at the opening of the oral proceedings.

8. Public hearings were held from 15 to 19 October 2001, at which the Court heard the oral
arguments and replies of:

KYipXe
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For the Congo:  H.E. Mr. Jacques Masangu-a-Mwanza,
H.E. Mr. Ngele Masudi,
Maitre Kosisaka Kombe,
Mr. Frangois Rigaux,
Ms Monique Chemillier-Gendreau,
Mr. Pierre d’Argent.

For Belgium: Mr. Jan Devadder,
Mr. Daniel Bethlehem,
Mr. Eric David.

9. At the hearings, Members of the Court put questions to Belgium, to which replies were
given orally or in writing, in accordance with Article 61, paragraph 4, of the Rules of Court. The
Congo provided its written comments on the reply that was given in writing to one of these
questions, pursuant to Article 72 of the Rules of Court.

10. In its Application, the Congo formulated the decision requested in the following terms:

“The Court is requested to declare that the Kingdom of Belgium shall annul the
international arrest warrant issued on 11 April 2000 by a Belgian investigating judge,
Mr. Vandermeersch, of the Brussels tribunal de premiére instance against the Minister
for Foreign Affairs in office of the Democratic Republic of the Congo,
Mr. Abdulaye Yerodia Ndombasi, seeking his provisional detention pending a request
for extradition to Belgium for alleged crimes constituting ‘serious violations of
international humanitarian law’, that warrant having been circulated by the judge to all
States, including the Democratic Republic of the Congo, which received it on
12 July 2000.”

11. In the course of the written proceedings, the following submissions were presented by
the Parties:

On behalf of the Government of the Congo,
in the Memorial:

“In light of the facts and arguments set out above, the Government of the
Democratic Republic of the Congo requests the Court to adjudge and declare that:

1. by issuing and internationally circulating the arrest warrant of 11 April 2000
against Mr. Abdulaye Yerodia Ndombasi, Belgium committed a violation in
regard to the DRC of the rule of customary international law concerning the
absolute inviolability and immunity from criminal process of incumbent foreign
ministers;

2. a formal finding by the Court of the unlawfulness of that act constitutes an
appropriate form of satisfaction, providing reparation for the consequent moral
injury to the DRC;
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the violation of international law underlying the issue and international
circulation of the arrest warrant of 11 April 2000 precludes any State, including
Belgium, from executing it;

Belgium shall be required to recall and cancel the arrest warrant of 11 April 2000
and to inform the foreign authorities to whom the warrant was circulated that,
following the Court’s Judgment, Belgium renounces its request for their
co-operation in executing the unlawful warrant.”

On behalf of the Government of Belgium,

in the Counter-Memorial:

“For the reasons stated in Part I of this Counter-Memorial, Belgium requests

the Court, as a preliminary matter, to adjudge and declare that the Court lacks
jurisdiction in this case and/or that the application by the Democratic Republic of the
Congo against Belgium is inadmissible.

If, contrary to the preceding submission, the Court concludes that it does have

jurisdiction in this case and that the application by the Democratic Republic of the
Congo is admissible, Belgium requests the Court to reject the submissions of the
Democratic Republic of the Congo on the merits of the case and to dismiss the
application.”

12. At the oral proceedings, the following submissions were presented by the Parties:

On behalf of the Government of the Congo,

“In light of the facts and arguments set out during the written and oral

proceedings, the Government of the Democratic Republic of the Congo requests the
Court to adjudge and declare that:

1.

by issuing and internationally circulating the arrest warrant of 11 April 2000
against Mr. Abdulaye Yerodia Ndombasi, Belgium committed a violation in
regard to the Democratic Republic of the Congo of the rule of customary
international law concerning the absolute inviolability and immunity from
criminal process of incumbent foreign ministers; in so doing, it violated the
principle of sovereign equality among States;

a formal finding by the Court of the unlawfulness of that act constitutes an
appropriate form of satisfaction, providing reparation for the consequent moral
injury to the Democratic Republic of the Congo;

the violations of international law underlying the issue and international
circulation of the arrest warrant of 11 April 2000 preclude any State, including
Belgium, from executing it;

Belgium shall be required to recall and cancel the arrest warrant of 11 April 2000
and to inform the foreign authorities to whom the warrant was circulated that
Belgium renounces its request for their co-operation in executing the unlawful
warrant.”

317 L



On behalf of the Government of Belgium,

“For the reasons stated in the Counter-Memorial of Belgium and in its oral
submissions, Belgium requests the Court, as a preliminary matter, to adjudge and
declare that the Court lacks jurisdiction in this case and/or that the Application by the
Democratic Republic of the Congo against Belgium is inadmissible.

If, contrary to the submissions of Belgium with regard to the Court’s
jurisdiction and the admissibility of the Application, the Court concludes that it does
have jurisdiction in this case and that the Application by the Democratic Republic of
the Congo is admissible, Belgium requests the Court to reject the submissions of the
Democratic Republic of the Congo on the merits of the case and to dismiss the
Application.”

13. On 11 April 2000 an investigating judge of the Brussels tribunal de premiére instance
issued “an international arrest warrant in absentia” against Mr. Abdulaye Yerodia Ndombasi,
charging him, as perpetrator or co-perpetrator, with offences constituting grave breaches of the
Geneva Conventions of 1949 and of the Additional Protocols thereto, and with crimes against

humanity.

At the time when the arrest warrant was issued Mr. Yerodia was the Minister for Foreign
Affairs of the Congo.

14. The arrest warrant was transmitted to the Congo on 7 June 2000, being received by the
Congolese authorities on 12 July 2000. According to Belgium, the warrant was at the same time
transmitted to the International Criminal Police Organization (Interpol), an organization whose
function is to enhance and facilitate cross-border criminal police co-operation worldwide; through
the latter, it was circulated internationally.

15. In the arrest warrant, Mr. Yerodia is accused of having made various speeches inciting
racial hatred during the month of August 1998. The crimes with which Mr. Yerodia was charged
were punishable in Belgium under the Law of 16 June 1993 “concerning the Punishment of Grave
Breaches of the International Geneva Conventions of 12 August 1949 and of Protocols I and II of
8 June 1977 Additional Thereto”, as amended by the Law of 19 February 1999 “concerning the
Punishment of Serious Violations of International Humanitarian Law” (hereinafter referred to as
the “Belgian Law™).

Atticle 7 of the Belgian Law provides that “The Belgian courts shall have jurisdiction in
respect of the offences provided for in the present Law, wheresoever they may have been
committed”. In the present case, according to Belgium, the complaints that initiated the
proceedings as a result of which the arrest warrant was issued emanated from 12 individuals all
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resident in Belgium, five of whom were of Belgian nationality. It is not contested by Belgium,
however, that the alleged acts to which the arrest warrant relates were committed outside Belgian
territory, that Mr. Yerodia was not a Belgian national at the time of those acts, and that Mr. Yerodia
was not in Belgian territory at the time that the arrest warrant was issued and circulated. That no
Belgian nationals were victims of the violence that was said to have resulted from Mr. Yerodia’s
alleged offences was also uncontested.

Article 5, paragraph 3, of the Belgian Law further provides that “[i}mmunity attaching to the
official capacity of a person shall not prevent the application of the present Law”.

16. At the hearings, Belgium further claimed that it offered “to entrust the case to the
competent authorities [of the Congo] for enquiry and possible prosecution”, and referred to a
certain number of steps which it claimed to have taken in this regard from September 2000, that is,
before the filing of the Application instituting proceedings. The Congo for its part stated the
following: “We have scant information concerning the form [of these Belgian proposals].” It
added that “these proposals . . . appear to have been made very belatedly, namely after an arrest
warrant against Mr. Yerodia had been issued.”

17. On 17 October 2000, the Congo filed in the Registry an Application instituting the
present proceedings (see paragraph 1 above), in which the Court was requested “to declare that the
Kingdom of Belgium shall annul the international arrest warrant issued on 11 April 2000”. The
Congo relied in its Application on two separate legal grounds. First, it claimed that “[t]he universal
Jjurisdiction that the Belgian State attributes to itself under Article 7 of the Law in question”
constituted a

“[v]iolation of the principle that a State may not exercise its authority on the territory
of another State and of the principle of sovereign equality among all Members of the
United Nations, as laid down in Article 2, paragraph 1, of the Charter of the United
Nations”.

Secondly, it claimed that “[tJhe non-recognition, on the basis of Article 5 . . . of the Belgian Law,
of the immunity of a Minister for Foreign Affairs in office” constituted a “[v]iolation of the
diplomatic immunity of the Minister for Foreign Affairs of a sovereign State, as recognized by the
jurisprudence of the Court and following from Article 41, paragraph 2, of the Vienna Convention
of 18 April 1961 on Diplomatic Relations”.

18. On the same day that it filed its Application instituting proceedings, the Congo submitted
a request to the Court for the indication of a provisional measure under Article 41 of the Statute of
the Court. During the hearings devoted to consideration of that request, the Court was informed
that in November 2000 a ministerial reshuffle had taken place in the Congo, following which
Mr. Yerodia had ceased to hold office as Minister for Foreign Affairs and had been entrusted with
the portfolio of Minister of Education. Belgium accordingly claimed that the Congo’s Application
had become moot and asked the Court, as has already been recalled, to remove the case from the
List. By Order of 8§ December 2000, the Court rejected both Belgium’s submissions to that effect
and also the Congo’s request for the indication of provisional measures (see paragraph 4 above).

19. From mid-April 2001, with the formation of a new Government in the Congo,
Mr. Yerodia ceased to hold the post of Minister of Education. He no longer holds any ministerial
office today.
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20. On 12 September 2001, the Belgian National Central Bureau of Interpol requested the
Interpol General Secretariat to issue a Red Notice in respect of Mr. Yerodia. Such notices concern
individuals whose arrest is requested with a view to extradition. On 19 October 2001, at the public
sittings held to hear the oral arguments of the Parties in the case, Belgium informed the Court that
Interpol had responded on 27 September 2001 with a request for additional information, and that no
Red Notice had yet been circulated.

21. Although the Application of the Congo originally advanced two separate legal grounds
(see paragraph 17 above), the submissions of the Congo in its Memorial and the final submissions
which it presented at the end of the oral proceedings refer only to a violation “in regard to the . . .
Congo of the rule of customary international law concerning the absolute inviolability and
immunity from criminal process of incumbent foreign ministers” (see paragraphs 11 and 12 above).

22. In their written pleadings, and in oral argument, the Parties addressed issues of
jurisdiction and admissibility as well as the merits (see paragraphs 5 and 6 above). In this
connection, Belgium raised certain objections which the Court will begin by addressing.

23. The first objection presented by Belgium reads as follows:

“That, in the light of the fact that Mr. Yerodia Ndombasi is no longer either
Minister for Foreign Affairs of the [Congo] or a minister occupying any other position
in the . . . Government [of the Congo], there is no longer a ‘legal dispute’ between the
Parties within the meaning of this term in the Optional Clause Declarations of the
Parties and that the Court accordingly lacks jurisdiction in this case.”

24. Belgium does not deny that such a legal dispute existed between the Parties at the time
when the Congo filed its Application instituting proceedings, and that the Court was properly
seised by that Application. However, it contends that the question is not whether a legal dispute
existed at that time, but whether a legal dispute exists at the present time. Belgium refers in this
respect inter alia to the Northern Cameroons case, in which the Court found that it “may
pronounce judgment only in connection with concrete cases where there exists at the time of the
adjudication an actual controversy involving a conflict of legal interests between the parties”
(L.C.J. Reports 1963, pp. 33-34), as well as to the Nuclear Tests cases (Australia v. France) and
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(New Zealand v. France), in which the Court stated the following: “The Court, as a court of law, is
called upon to resolve existing disputes between States ... The dispute brought before it must
therefore continue to exist at the time when the Court makes its decision” (L.C.J. Reports 1974,
pp. 270-271, para. 55; p. 476, para. 58). Belgium argues that the position of Mr. Yerodia as
Minister for Foreign Affairs was central to the Congo’s Application instituting proceedings, and
emphasizes that there has now been a change of circumstances at the very heart of the case, in view
of the fact that Mr. Yerodia was relieved of his position as Minister for Foreign Affairs in
November 2000 and that, since 15 April 2001, he has occupied no position in the Government of
the Congo (see paragraphs 18 and 19 above). According to Belgium, while there may still be a
difference of opinion between the Parties on the scope and content of international law governing
the immunities of a Minister for Foreign Affairs, that difference of opinion has now become a
matter of abstract, rather than of practical, concern. The result, in Belgium’s view, is that the case
has become an attempt by the Congo to “[seek] an advisory opinion from the Court”, and no longer
a “concrete case” involving an “actual controversy” between the Parties, and that the Court
accordingly lacks jurisdiction in the case.

25. The Congo rejects this objection of Belgium. It contends that there is indeed a legal
dispute between the Parties, in that the Congo claims that the arrest warrant was issued in violation
of the immunity of its Minister for Foreign Affairs, that that warrant was unlawful ab initio, and
that this legal defect persists despite the subsequent changes in the position occupied by the
individual concerned, while Belgium maintains that the issue and circulation of the arrest warrant
were not contrary to international law. The Congo adds that the termination of Mr. Yerodia’s
official duties in no way operated to efface the wrongful act and the injury that flowed from it, for
which the Congo continues to seek redress.

26. The Court recalls that, according to its settled jurisprudence, its jurisdiction must be
determined at the time that the act instituting proceedings was filed. Thus, if the Court has
jurisdiction on the date the case is referred to it, it continues to do so regardless of subsequent
events. Such events might lead to a finding that an application has subsequently become moot and
to a decision not to proceed to judgment on the merits, but they cannot deprive the Court of
jurisdiction (see Nottebohm, Preliminary Objection, Judgment, 1.C.J. Reports 1953, p. 122; Right
of Passage over Indian Territory, Preliminary Objections, Judgment, 1.C.J. Reports 1957, p. 142,
Questions of Interpretation and Application of the 1971 Montreal Convention arising from the
Aerial Incident at Lockerbie (Libyan Arab Jamahirivav. United Kingdom), Preliminary
Objections, Judgment, 1.C.J. Reports 1998, pp. 23-24, para. 38; and Questions of Interpretation
and Application of the 1971 Montreal Convention arising from the Aerial Incident at Lockerbie
(Libyan Arab Jamahiriya v. United States of America), Preliminary Objections, Judgment, 1.C.J.
Reports 1998, p. 129, para. 37).

27. Article 36, paragraph 2, of the Statute of the Court provides:

“The States parties to the present Statute may at any time declare that they
recognize as compulsory ipso facto and without special agreement, in relation to any
other State accepting the same obligation, the jurisdiction of the Court in all legal
disputes concerning:
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(a) the interpretation of a treaty;
(b) any question of international law;

(c) the existence of any fact which, if established, would constitute a breach of an
international obligation;

(d) the nature or extent of the reparation to be made for the breach of an international
obligation.”

On 17 October 2000, the date that the Congo’s Application instituting these proceedings was
filed, each of the Parties was bound by a declaration of acceptance of compulsory jurisdiction, filed
in accordance with the above provision: Belgium by a declaration of 17 June 1958 and the Congo
by a declaration of 8 February 1989. Those declarations contained no reservation applicable to the
present case.

Moreover, it is not contested by the Parties that at the material time there was a legal dispute
between them concerning the international lawfulness of the arrest warrant of 11 April 2000 and
the consequences to be drawn if the warrant was unlawful. Such a dispute was clearly a legal
dispute within the meaning of the Court’s jurisprudence, namely “a disagreement on a point of law
or fact, a conflict of legal views or of interests between two persons” in which “the claim of one party
is positively opposed by the other” (Questions of Interpretation and Application of the 1971
Montreal Convention arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v.
United Kingdom), Preliminary Objections, Judgment, 1.C.J. Reports 1998, p. 17, para. 22; and
Questions of Interpretation and Application of the 1971 Montreal Convention arising from the
Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United States of America), Preliminary
Objections, Judgment, I.C.J. Reports 1998, pp. 122-123, para. 21).

28. The Court accordingly concludes that at the time that it was seised of the case it had
jurisdiction to deal with it, and that it still has such jurisdiction. Belgium’s first objection must
therefore be rejected.

29. The second objection presented by Belgium is the following:

“That in the light of the fact that Mr. Yerodia Ndombasi is no longer either
Minister for Foreign Affairs of the [Congo] or a minister occupying any other position
in the . . . Government [of the Congo], the case is now without object and the Court
should accordingly decline to proceed to judgment on the merits of the case.”

30. Belgium also relies in support of this objection on the Northern Cameroons case, in
which the Court considered that it would not be a proper discharge of its duties to proceed further
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in a case in which any judgment that the Court might pronounce would be “without object” (1.C.J.
Reports 1963, p. 38), and on the Nuclear Tests cases, in which the Court saw “no reason to allow
the continuance of proceedings which it knows are bound to be fruitless” (L.C.J. Reports 1974,
p. 271, para. 58; p. 477, para. 61). Belgium maintains that the declarations requested by the Congo
in its first and second submissions would clearly fall within the principles enunciated by the Court
in those cases, since a judgment of the Court on the merits in this case could only be directed
towards the clarification of the law in this area for the future, or be designed to reinforce the
position of one or other Party. It relies in support of this argument on the fact that the Congo does
not allege any material injury and is not seeking compensatory damages. It adds that the issue and
transmission of the arrest warrant were not predicated on the ministerial status of the person
concerned, that he is no longer a minister, and that the case is accordingly now devoid of object.

31. The Congo contests this argument of Belgium, and emphasizes that the aim of the
Congo — to have the disputed arrest warrant annulled and to obtain redress for the moral injury
suffered — remains unachieved at the point in time when the Court is called upon to decide the
dispute. According to the Congo, in order for the case to have become devoid of object during the
proceedings, the cause of the violation of the right would have had to disappear, and the redress
sought would have to have been obtained.

32. The Court has already affirmed on a number of occasions that events occurring
subsequent to the filing of an application may render the application without object such that the
Court is not called upon to give a decision thereon (see Questions of Interpretation and Application
of the 1971 Montreal Convention arising from the Aerial Incident at Lockerbie (Libyan Arab
Jamahiriya v. United Kingdom), Preliminary Objections, Judgment, 1.C.J. Reports 1998, p. 26,
para. 46; and Questions of Interpretation and Application of the 1971 Montreal Convention arising
from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriyav. United States of America),
Preliminary Objections, Judgment, LC.J. Reports 1998, p. 131, para. 45).

However, it considers that this is not such a case. The change which has occurred in the
situation of Mr. Yerodia has not in fact put an end to the dispute between the Parties and has not
deprived the Application of its object. The Congo argues that the arrest warrant issued by the
Belgian judicial authorities against Mr. Yerodia was and remains unlawful. It asks the Court to
hold that the warrant is unlawful, thus providing redress for the moral injury which the warrant
allegedly caused to it. The Congo also continues to seek the cancellation of the warrant. For its
part, Belgium contends that it did not act in violation of international law and it disputes the
Congo’s submissions. In the view of the Court, it follows from the foregoing that the Application
of the Congo is not now without object and that accordingly the case is not moot. Belgium’s
second objection must accordingly be rejected.
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33. The third Belgian objection is put as follows:

“That the case as it now stands is materially different to that set out in the
[Congo]’s Application instituting proceedings and that the Court accordingly lacks
jurisdiction in the case and/or that the application is inadmissible.”

34. According to Belgium, it would be contrary to legal security and the sound
administration of justice for an applicant State to continue proceedings in circumstances in which
the factual dimension on which the Application was based has changed fundamentally, since the
respondent State would in those circumstances be uncertain, until the very last moment, of the
substance of the claims against it. Belgium argues that the prejudice suffered by the respondent
State in this situation is analogous to the situation in which an applicant State formulates new
claims during the course of the proceedings. It refers to the jurisprudence of the Court holding
inadmissible new claims formulated during the course of the proceedings which, had they been
entertained, would have transformed the subject of the dispute originally brought before it under
the terms of the Application (see Fisheries Jurisdiction (Spain v. Canada), Jurisdiction of the
Court, Judgment, 1.C.J. Reports 1998, pp. 447-448, para. 29). In the circumstances, Belgium
contends that, if the Congo wishes to maintain its claims, it should be required to initiate
proceedings afresh or, at the very least, apply to the Court for permission to amend its initial
Application.

35. In response, the Congo denies that there has been a substantial amendment of the terms
of its Application, and insists that it has presented no new claim, whether of substance or of form,
that would have transformed the subject-matter of the dispute. The Congo maintains that it has
done nothing through the various stages in the proceedings but “condense and refine” its claims, as
do most States that appear before the Court, and that it is simply making use of the right of parties
to amend their submissions until the end of the oral proceedings.

36. The Court notes that, in accordance with settled jurisprudence, it “cannot, in principle,
allow a dispute brought before it by application to be transformed by amendments in the
submissions into another dispute which is different in character” (Société Commerciale de
Belgique, Judgment, 1939, P.C.IJ., Series A/B, No. 78, p. 173; cf. Military and Paramilitary
Activities in and against Nicaragua (Nicaragua v. United States of America), Jurisdiction and
Admissibility, Judgment, LC.J. Reports 1984, p. 427, para. 80; see also Certain Phosphate Lands
in Nawru (Nauruv. Australia), Preliminary Objections, Judgment, 1C.J. Reports 1992,
pp. 264-267, in particular paras. 69 and 70). However, the Court considers that in the present case
the facts underlying the Application have not changed in a way that produced such a transformation
in the dispute brought before it. The question submitted to the Court for decision remains whether
the issue and circulation of the arrest warrant by the Belgian judicial authorities against a person
who was at that time the Minister for Foreign Affairs of the Congo were contrary to international
law. The Congo’s final submissions arise “directly out of the question which is the subject-matter
of that Application” (Fisheries Jurisdiction (Federal Republic of Germany v. Iceland), Merits,
Judgment, 1.C.J. Reports 1974, p.203, para.72; see also Temple of Preah Vihear, Merits,
Judgment, 1.C.J. Reports 1962, p. 36).
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In these circumstances, the Court considers that Belgium cannot validly maintain that the
dispute brought before the Court was transformed in a way that affected its ability to prepare its
defence, or that the requirements of the sound administration of justice were infringed. Belgium’s
third objection must accordingly be rejected.

37. The fourth Belgian objection reads as follows:

“That, in the light of the new circumstances concerning Mr. Yerodia Ndombasi,
the case has assumed the character of an action of diplomatic protection but one in
which the individual being protected has failed to exhaust local remedies, and that the
Court accordingly lacks jurisdiction in the case and/or that the application is
inadmissible.”

38. In this respect, Belgium accepts that, when the case was first instituted, the Congo had a
direct legal interest in the matter, and was asserting a claim in its own name in respect of the
alleged violation by Belgium of the immunity of the Congo’s Foreign Minister. However,
according to Belgium, the case was radically transformed after the Application was filed, namely
on 15 April 2001, when Mr. Yerodia ceased to be a member of the Congolese Government.
Belgium maintains that two of the requests made of the Court in the Congo’s final submissions in
practice now concern the legal effect of an arrest warrant issued against a private citizen of the
Congo, and that these issues fall within the realm of an action of diplomatic protection. It adds that
the individual concerned has not exhausted all available remedies under Belgian law, a necessary
condition before the Congo can espouse the cause of one of its nationals in international
proceedings.

39. The Congo, on the other hand, denies that this is an action for diplomatic protection. It
maintains that it is bringing these proceedings in the name of the Congolese State, on account of
the violation of the immunity of its Minister for Foreign Affairs. The Congo further denies the
availability of remedies under Belgian law. It points out in this regard that it is only when the
Crown Prosecutor has become seised of the case file and makes submissions to the Chambre du
conseil that the accused can defend himself before the Chambre and seek to have the charge
dismissed.

40. The Court notes that the Congo has never sought to invoke before it Mr. Yerodia’s
personal rights. It considers that, despite the change in professional situation of Mr. Yerodia, the
character of the dispute submitted to the Court by means of the Application has not changed: the
dispute still concerns the lawfulness of the arrest warrant issued on 11 April 2000 against a person
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who was at the time Minister for Foreign Affairs of the Congo, and the question whether the rights
of the Congo have or have not been violated by that warrant. As the Congo is not acting in the
context of protection of one of its nationals, Belgium cannot rely upon the rules relating to the
exhaustion of local remedies.

In any event, the Court recalls that an objection based on non-exhaustion of local remedies
relates to the admissibility of the application (see Interhandel, Preliminary Objections, Judgment,
LC.J. Reports 1959, p. 26; Elettronica Sicula S.p.A. (ELSI), Judgment, 1.C.J. Reports 1989, p. 42,
para. 49). Under settled jurisprudence, the critical date for determining the admissibility of an
application is the date on which it is filed (see Questions of Interpretation and Application of the
1971 Montreal Convention arising from the Aerial Incident at Lockerbie (Libyan Arab
Jamahiriya v. United Kingdom), Preliminary Objections, Judgment, LC.J Reports 1998,
pp. 25-26, paras. 43-44; and Questions of Interpretation and Application of the 1971 Montreal
Convention arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United States
of America), Preliminary Objections, Judgment, 1.C.J. Reports 1998, pp. 130-131, paras. 42-43).
Belgium accepts that, on the date on which the Congo filed the Application instituting proceedings,
the Congo had a direct legal interest in the matter, and was asserting a claim in its own name.
Belgium’s fourth objection must accordingly be rejected.

41. As a subsidiary argument, Belgium further contends that “[i]n the event that the Court
decides that it does have jurisdiction in this case and that the application is admissible, . . . the non
ultra petita rule operates to limit the jurisdiction of the Court to those issues that are the subject of
the {Congo]’s final submissions”. Belgium points out that, while the Congo initially advanced a
twofold argument, based, on the one hand, on the Belgian judge’s lack of jurisdiction, and, on the
other, on the immunity from jurisdiction enjoyed by its Minister for Foreign Affairs, the Congo no
longer claims in its final submissions that Belgium wrongly conferred upon itself universal
jurisdiction in absentia. According to Belgium, the Congo now confines itself to arguing that the
arrest warrant of 11 April 2000 was unlawful because it violated the immunity from jurisdiction of
its Minister for Foreign Affairs, and that the Court consequently cannot rule on the issue of
universal jurisdiction in any decision it renders on the merits of the case.

42. The Congo, for its part, states that its interest in bringing these proceedings is to obtain a
finding by the Court that it has been the victim of an internationally wrongful act, the question
whether this case involves the “exercise of an excessive universal jurisdiction” being in this
connection only a secondary consideration. The Congo asserts that any consideration by the Court
of the issues of international law raised by universal jurisdiction would be undertaken not at the
request of the Congo but, rather, by virtue of the defence strategy adopted by Belgium, which
appears to maintain that the exercise of such jurisdiction can “represent a valid counterweight to
the observance of immunities”.
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43. The Court would recall the well-established principle that “it is the duty of the Court not
only to reply to the questions as stated in the final submissions of the parties, but also to abstain
from deciding points not included in those submissions” (Asylum, Judgment, 1.C.J. Reports 1950,
p. 402). While the Court is thus not entitled to decide upon questions not asked of it, the non ultra
petita rule nonetheless cannot preclude the Court from addressing certain legal points in its
reasoning. Thus in the present case the Court may not rule, in the operative part of its Judgment,
on the question whether the disputed arrest warrant, issued by the Belgian investigating judge in
exercise of his purported universal jurisdiction, complied in that regard with the rules and
principles of international law governing the jurisdiction of national courts. This does not mean,
however, that the Court may not deal with certain aspects of that question in the reasoning of its
Judgment, should it deem this necessary or desirable.

44. The Court concludes from the foregoing that it has jurisdiction to entertain the Congo’s
Application, that the Application is not without object and that accordingly the case is not moot,
and that the Application is admissible. Thus, the Court now turns to the merits of the case.

45. As indicated above (see paragraphs 41 to 43 above), in its Application instituting these
proceedings, the Congo originally challenged the legality of the arrest warrant of 11 April 2000 on
two separate grounds: on the one hand, Belgium’s claim to exercise a universal jurisdiction and, on
the other, the alleged violation of the immunities of the Minister for Foreign Affairs of the Congo
then in office. However, in its submissions in its Memorial, and in its final submissions at the close
of the oral proceedings, the Congo invokes only the latter ground.

46. As a matter of logic, the second ground should be addressed only once there has been a
determination in respect of the first, since it is only where a State has jurisdiction under
international law in relation to a particular matter that there can be any question of immunities in
regard to the exercise of that jurisdiction. However, in the present case, and in view of the final
form of the Congo’s submissions, the Court will address first the question whether, assuming that it
had jurisdiction under international law to issue and circulate the arrest warrant of 11 April 2000,
Belgium in so doing violated the immunities of the then Minister for Foreign Affairs of the Congo.
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47. The Congo maintains that, during his or her term of office, a Minister for Foreign Affairs
of a sovereign State is entitled to inviolability and to immunity from criminal process being
“absolute or complete”, that is to say, they are subject to no exception. Accordingly, the Congo
contends that no criminal prosecution may be brought against a Minister for Foreign Affairs in a
foreign court as long as he or she remains in office, and that any finding of criminal responsibility
by a domestic court in a foreign country, or any act of investigation undertaken with a view to
bringing him or her to court, would contravene the principle of immunity from jurisdiction.
According to the Congo, the basis of such criminal immunity is purely functional, and immunity is
accorded under customary international law simply in order to enable the foreign State
representative enjoying such immunity to perform his or her functions freely and without let or
hindrance. The Congo adds that the immunity thus accorded to Ministers for Foreign Affairs when
in office covers all their acts, including any committed before they took office, and that it is
irrelevant whether the acts done whilst in office may be characterized or not as “official acts™.

48. The Congo states further that it does not deny the existence of a principle of international
criminal law, deriving from the decisions of the Nuremberg and Tokyo international military
tribunals, that the accused’s official capacity at the time of the acts cannot, before any court,
whether domestic or international, constitute a “ground of exemption from his criminal
responsibility or a ground for mitigation of sentence”. The Congo then stresses that the fact that an
immunity might bar prosecution before a specific court or over a specific period does not mean that
the same prosecution cannot be brought, if appropriate, before another court which is not bound by
that immunity, or at another time when the immunity need no longer be taken into account. It
concludes that immunity does not mean impunity.

49, Belgium maintains for its part that, while Ministers for Foreign Affairs in office
generally enjoy an immunity from jurisdiction before the courts of a foreign State, such immunity
applies only to acts carried out in the course of their official functions, and cannot protect such
persons in respect of private acts or when they are acting otherwise than in the performance of their
official functions.

50. Belgium further states that, in the circumstances of the present case, Mr. Yerodia enjoyed
no immunity at the time when he is alleged to have committed the acts of which he is accused, and
that there is no evidence that he was then acting in any official capacity. It observes that the arrest
warrant was issued against Mr. Yerodia personally.

51. The Court would observe at the outset that in international law it is firmly established
that, as also diplomatic and consular agents, certain holders of high-ranking office in a State, such
as the Head of State, Head of Government and Minister for Foreign Affairs, enjoy immunities from
jurisdiction in other States, both civil and criminal. For the purposes of the present case, it is only
the immunity from criminal jurisdiction and the inviolability of an incumbent Minister for Foreign
Affairs that fall for the Court to consider.
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52. A certain number of treaty instruments were cited by the Parties in this regard. These
included, first, the Vienna Convention on Diplomatic Relations of 18 April 1961, which states in its
preamble that the purpose of diplomatic privileges and immunities is “to ensure the efficient
performance of the functions of diplomatic missions as representing States”. It provides in
Article 32 that only the sending State may waive such immunity. On these points, the Vienna
Convention on Diplomatic Relations, to which both the Congo and Belgium are parties, reflects
customary international law. The same applies to the corresponding provisions of the Vienna
Convention on Consular Relations of 24 April 1963, to which the Congo and Belgium are also
parties.

The Congo and Belgium further cite the New York Convention on Special Missions of
8 December 1969, to which they are not, however, parties. They recall that under Article 21,
paragraph 2, of that Convention:

“The Head of the Government, the Minister for Foreign Affairs and other
persons of high rank, when they take part in a special mission of the sending State,
shall enjoy in the receiving State or in a third State, in addition to what is granted by
the present Convention, the facilities, privileges and immunities accorded by
international law.”

These conventions provide useful guidance on certain aspects of the question of immunities.
They do not, however, contain any provision specifically defining the immunities enjoyed by
Ministers for Foreign Affairs. It is consequently on the basis of customary international law that
the Court must decide the questions relating to the immunities of such Ministers raised in the
present case.

53. In customary international law, the immunities accorded to Ministers for Foreign Affairs
are not granted for their personal benefit, but to ensure the effective performance of their functions
on behalf of their respective States. In order to determine the extent of these immunities, the Court
must therefore first consider the nature of the functions exercised by a Minister for Foreign Affairs.
He or she is in charge of his or her Government’s diplomatic activities and generally acts as its
representative in international negotiations and intergovernmental meetings. Ambassadors and
other diplomatic agents carry out their duties under his or her authority. His or her acts may bind
the State represented, and there is a presumption that a Minister for Foreign Affairs, simply by
virtue of that office, has full powers to act on behalf of the State (see, e.g., Art. 7, para. 2 (a), of the
1969 Vienna Convention on the Law of Treaties). In the performance of these functions, he or she
is frequently required to travel internationally, and thus must be in a position freely to do so
whenever the need should arise. He or she must also be in constant communication with the
Government, and with its diplomatic missions around the world, and be capable at any time of
communicating with representatives of other States. The Court further observes that a Minister for
Foreign Affairs, responsible for the conduct of his or her State’s relations with all other States,
occupies a position such that, like the Head of State or the Head of Government, he or she is
recognized under international law as representative of the State solely by virtue of his or her
office. He or she does not have to present letters of credence: to the contrary, it is generally the
Minister who determines the authority to be conferred upon diplomatic agents and countersigns
their letters of credence. Finally, it is to the Minister for Foreign Affairs that chargés d’affaires are
accredited.
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54. The Court accordingly concludes that the functions of a Minister for Foreign Affairs are
such that, throughout the duration of his or her office, he or she when abroad enjoys full immunity
from criminal jurisdiction and inviolability. That immunity and that inviolability protect the
individual concerned against any act of authority of another State which would hinder him or her in
the performance of his or her duties.

55. In this respect, no distinction can be drawn between acts performed by a Minister for
Foreign Affairs in an “official” capacity, and those claimed to have been performed in a “private
capacity”, or, for that matter, between acts performed before the person concerned assumed office
as Minister for Foreign Affairs and acts committed during the period of office. Thus, if a Minister
for Foreign Affairs is arrested in another State on a criminal charge, he or she is clearly thereby
prevented from exercising the functions of his or her office. The consequences of such impediment
to the exercise of those official functions are equally serious, regardless of whether the Minister for
Foreign Affairs was, at the time of arrest, present in the territory of the arresting State on an
“official” visit or a “private” visit, regardless of whether the arrest relates to acts allegedly
performed before the person became the Minister for Foreign Affairs or to acts performed while in
office, and regardless of whether the arrest relates to alleged acts performed in an “official”
capacity or a “private” capacity. Furthermore, even the mere risk that, by travelling to or transiting
another State a Minister for Foreign Affairs might be exposing himself or herself to legal
proceedings could deter the Minister from travelling internationally when required to do so for the
purposes of the performance of his or her official functions.

56. The Court will now address Belgium’s argument that immunities accorded to incumbent
Ministers for Foreign Affairs can in no case protect them where they are suspected of having
committed war crimes or crimes against humanity. In support of this position, Belgium refers in its
Counter-Memorial to various legal instruments creating international criminal tribunals, to
examples from national legislation, and to the jurisprudence of national and international courts.

Belgium begins by pointing out that certain provisions of the instruments creating
international criminal tribunals state expressly that the official capacity of a person shall not be a
bar to the exercise by such tribunals of their jurisdiction.

Belgium also places emphasis on certain decisions of national courts, and in particular on the
judgments rendered on 24 March 1999 by the House of Lords in the United Kingdom and on
13 March 2001 by the Court of Cassation in France in the Pinochet and Qaddafi cases respectively,
in which it contends that an exception to the immunity rule was accepted in the case of serious
crimes under international law. Thus, according to Belgium, the Pinochet decision recognizes an
exception to the immunity rule when Lord Millett stated that “[ilnternational law cannot be
supposed to have established a crime having the character of a jus cogens and at the same time to
have provided an immunity which is co-extensive with the obligation it seeks to impose”, or when
Lord Phillips of Worth Matravers said that “no established rule of international law requires state
immunity rationae materiae to be accorded in respect of prosecution for an international crime”.
As to the French Court of Cassation, Belgium contends that, in holding that, “undet international
law as it currently stands, the crime alleged [acts of terrorism], irrespective of its gravity, does not
come within the exceptions to the principle of immunity from jurisdiction for incumbent foreign
Heads of State”, the Court explicitly recognized the existence of such exceptions.
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57. The Congo, for its part, states that, under international law as it currently stands, there is
no basis for asserting that there is any exception to the principle of absolute immunity from
criminal process of an incumbent Minister for Foreign Affairs where he or she is accused of having
committed crimes under international law.

In support of this contention, the Congo refers to State practice, giving particular
consideration in this regard to the Pinochet and Qaddafi cases, and concluding that such practice
does not correspond to that which Belgium claims but, on the contrary, confirms the absolute
nature of the immunity from criminal process of Heads of State and Ministers for Foreign Affairs.
Thus, in the Pinochet case, the Congo cites Lord Browne-Wilkinson’s statement that “[t]his
immunity enjoyed by a head of state in power and an ambassador in post is a complete immunity
attached to the person of the head of state or ambassador and rendering him immune from all
actions or prosecutions . . .”. According to the Congo, the French Court of Cassation adopted the
same position in its Qaddafi judgment, in affirming that “international custom bars the prosecution
of incumbent Heads of State, in the absence of any contrary international provision binding on the
parties concerned, before the criminal courts of a foreign State”.

As regards the instruments creating international criminal tribunals and the latter’s
jurisprudence, these, in the Congo’s view, concern only those tribunals, and no inference can be
drawn from them in regard to criminal proceedings before national courts against persons enjoying
immunity under international law.

58. The Court has carefully examined State practice, including national legislation and those
few decisions of national higher courts, such as the House of Lords or the French Court of
Cassation. It has been unable to deduce from this practice that there exists under customary
international law any form of exception to the rule according immunity from criminal jurisdiction
and inviolability to incumbent Ministers for Foreign Affairs, where they are suspected of having
committed war crimes or crimes against humanity.

The Court has also examined the rules concerning the immunity or criminal responsibility of
persons having an official capacity contained in the legal instruments creating international
criminal tribunals, and which are specifically applicable to the latter (see Charter of the
International Military Tribunal of Nuremberg, Art.7; Charter of the International Military
Tribunal of Tokyo, Art.6; Statute of the International Criminal Tribunal for the former
Yugoslavia, Art. 7, para.2; Statute of the International Criminal Tribunal for Rwanda, Art. 6,
para. 2; Statute of the International Criminal Court, Art. 27). It finds that these rules likewise do
not enable it to conclude that any such an exception exists in customary international law in regard
to national courts.

Finally, none of the decisions of the Nuremberg and Tokyo international military tribunals,
or of the International Criminal Tribunal for the former Yugoslavia, cited by Belgium deal with the
question of the immunities of incumbent Ministers for Foreign Affairs before national courts where
they are accused of having committed war crimes or crimes against humanity. The Court
accordingly notes that those decisions are in no way at variance with the findings it has reached
above.

In view of the foregoing, the Court accordingly cannot accept Belgium’s argument in this
regard.
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59. It should further be noted that the rules governing the jurisdiction of national courts must
be carefully distinguished from those governing jurisdictional immunities: jurisdiction does not
imply absence of immunity, while absence of immunity does not imply jurisdiction. Thus,
although various international conventions on the prevention and punishment of certain serious
crimes impose on States obligations of prosecution or extradition, thereby requiring them to extend
their criminal jurisdiction, such extension of jurisdiction in no way affects immunities under
customary international law, including those of Ministers for Foreign Affairs. These remain
opposable before the courts of a foreign State, even where those courts exercise such a jurisdiction
under these conventions.

60. The Court emphasizes, however, that the immunity from jurisdiction enjoyed by
incumbent Ministers for Foreign Affairs does not mean that they enjoy impunity in respect of any
crimes they might have committed, irrespective of their gravity. Immunity from criminal
jurisdiction and individual criminal responsibility are quite separate concepts. While jurisdictional
immunity is procedural in nature, criminal responsibility is a question of substantive law.
Jurisdictional immunity may well bar prosecution for a certain period or for certain offences; it
cannot exonerate the person to whom it applies from all criminal responsibility.

61. Accordingly, the immunities enjoyed under international law by an incumbent or former
Minister for Foreign Affairs do not represent a bar to criminal prosecution in certain circumstances.

First, such persons enjoy no criminal immunity under international law in their own
countries, and may thus be tried by those countries’ courts in accordance with the relevant rules of
domestic law.

Secondly, they will cease to enjoy immunity from foreign jurisdiction if the State which they
represent or have represented decides to waive that immunity.

Thirdly, after a person ceases to hold the office of Minister for Foreign Affairs, he or she will
no longer enjoy all of the immunities accorded by international law in other States. Provided that it
has jurisdiction under international law, a court of one State may try a former Minister for Foreign
Affairs of another State in respect of acts committed prior or subsequent to his or her period of
office, as well as in respect of acts committed during that period of office in a private capacity.

Fourthly, an incumbent or former Minister for Foreign Affairs may be subject to criminal
proceedings before certain international criminal courts, where they have jurisdiction. Examples
include the International Criminal Tribunal for the former Yugoslavia, and the International
Criminal Tribunal for Rwanda, established pursuant to Security Council resolutions under
Chapter VII of the United Nations Charter, and the future International Criminal Court created by
the 1998 Rome Convention. The latter’s Statute expressly provides, in Article 27, paragraph 2, that
“[iJmmunities or special procedural rules which may attach to the official capacity of a person,
whether under national or international law, shall not bar the Court from exercising its jurisdiction
over such a person”.
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62. Given the conclusions it has reached above concerning the nature and scope of the rules
governing the immunity from criminal jurisdiction enjoyed by incumbent Ministers for Foreign
Affairs, the Court must now consider whether in the present case the issue of the arrest warrant of
11 April 2000 and its international circulation violated those rules. The Court recalls in this regard
that the Congo requests it, in its first final submission, to adjudge and declare that:

“[B]y issuing and internationally circulating the arrest warrant of 11 April 2000
against Mr. Abdulaye Yerodia Ndombasi, Belgium committed a violation in regard to
the Democratic Republic of the Congo of the rule of customary international law
concerning the absolute inviolability and immunity from criminal process of
incumbent foreign ministers; in so doing, it violated the principle of sovereign
equality among States.”

63. In support of this submission, the Congo maintains that the arrest warrant of
11 April 2000 as such represents a “coercive legal act” which violates the Congo’s immunity and
sovereign rights, inasmuch as it seeks to “subject to an organ of domestic criminal jurisdiction a
member of a foreign government who is in principle beyond its reach” and is fully enforceable
without special formality in Belgium.

The Congo considers that the mere issuance of the warrant thus constituted a coercive
measure taken against the person of Mr. Yerodia, even if it was not executed.

64. As regards the international circulation of the said arrest warrant, this, in the Congo’s
view, not only involved further violations of the rules referred to above, but also aggravated the
moral injury which it suffered as a result of the opprobrium “thus cast upon one of the most
prominent members of its Government”. The Congo further argues that such circulation was a
fundamental infringement of its sovereign rights in that it significantly restricted the full and free
exercise, by its Minister for Foreign Affairs, of the international negotiation and representation
functions entrusted to him by the Congo’s former President. In the Congo’s view, Belgium “[thus]
manifests an intention to have the individual concerned arrested at the place where he is to be
found, with a view to procuring his extradition”. The Congo emphasizes moreover that it is
necessary to avoid any confusion between the arguments concerning the legal effect of the arrest
warrant abroad and the question of any responsibility of the foreign authorities giving effect to it.
It points out in this regard that no State has acted on the arrest warrant, and that accordingly “no
further consideration need be given to the specific responsibility which a State executing it might
incur, or to the way in which that responsibility should be related” to that of the Belgian State. The
Congo observes that, in such circumstances, “there [would be] a direct causal relationship between
the arrest warrant issued in Belgium and any act of enforcement carried out elsewhere”.

65. Belgium rejects the Congo’s argument on the ground that “the character of the arrest
warrant of 11 April 2000 is such that it has neither infringed the sovereignty of, nor created any
obligation for, the [Congo]”.

With regard to the legal effects under Belgian law of the arrest warrant of 11 April 2000,
Belgium contends that the clear purpose of the warrant was to procure that, if found in Belgium,
Mr. Yerodia would be detained by the relevant Belgian authorities with a view to his prosecution
for war crimes and crimes against humanity. According to Belgium, the Belgian investigating
judge did, however, draw an explicit distinction in the warrant between, on the one hand, immunity
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from jurisdiction and, on the other hand, immunity from enforcement as regards representatives of
foreign States who visit Belgium on the basis of an official invitation, making it clear that such
persons would be immune from enforcement of an arrest warrant in Belgium. Belgium further
contends that, in its effect, the disputed arrest warrant is national in character, since it requires the
arrest of Mr. Yerodia if he is found in Belgium but it does not have this effect outside Belgium.

66. In respect of the legal effects of the arrest warrant outside Belgium, Belgium maintains
that the warrant does not create any obligation for the authorities of any other State to arrest
Mr. Yerodia in the absence of some further step by Belgium completing or validating the arrest
warrant (such as a request for the provisional detention of Mr. Yerodia), or the issuing of an arrest
warrant by the appropriate authorities in the State concerned following a request to do so, or the
issuing of an Interpol Red Notice. Accordingly, outside Belgium, while the purpose of the warrant
was admittedly “to establish a legal basis for the arrest of Mr. Yerodia . .. and his subsequent
extradition to Belgium”, the warrant had no legal effect unless it was validated or completed by
some prior act “requiring the arrest of Mr. Yerodia by the relevant authorities in a third State”.
Belgium further argues that “[i]f a State had executed the arrest warrant, it might infringe
Mr. [Yerodia’s] criminal immunity”, but that “the Party directly responsible for that infringement
would have been that State and not Belgium”.

67. The Court will first recall that the “international arrest warrant in absentia”, issued on
11 April 2000 by an investigating judge of the Brussels Tribunal de premiére instance, is directed
against Mr. Yerodia, stating that he is “currently Minister for Foreign Affairs of the Democratic
Republic of the Congo, having his business address at the Ministry of Foreign Affairs in Kinshasa”.
The warrant states that Mr. Yerodia is charged with being “the perpetrator or co-perpetrator” of:

“—Crimes under international law constituting grave breaches causing harm by act or
omission to persons and property protected by the Conventions signed at Geneva
on 12 August 1949 and by Additional Protocols I and II to those Conventions
(Article 1, paragraph 3, of the Law of 16 June 1993, as amended by the Law of
10 February 1999 concerning the punishment of serious violations of international
humanitarian law)

— Crimes against humanity (Article 1, paragraph 2, of the Law of 16 June 1993, as
amended by the Law of 10 February 1999 concerning the punishment of serious
violations of international humanitarian law).”

The warrant refers to “various speeches inciting racial hatred” and to “particularly virulent
remarks” allegedly made by Mr. Yerodia during “public addresses reported by the media” on
4 August and 27 August 1998. It adds:
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“These speeches allegedly had the effect of inciting the population to attack
Tutsi residents of Kinshasa: there were dragnet searches, manhunts (the Tutsi enemy)
and lynchings.

The speeches inciting racial hatred thus are said to have resulted in several
hundred deaths, the internment of Tutsis, summary executions, arbitrary arrests and
unfair trials.”

68. The warrant further states that “the position of Minister for Foreign Affairs currently held
by the accused does not entail immunity from jurisdiction and enforcement”. The investigating
judge does, however, observe in the warrant that “the rule concerning the absence of immunity
under humanitarian law would appear . .. to require some qualification in respect of immunity
from enforcement” and explains as follows:

“Pursuant to the general principle of faimess in judicial proceedings, immunity
from enforcement must, in our view, be accorded to all State representatives
welcomed as such onto the territory of Belgium (on ‘official visits”). Welcoming such
foreign dignitaries as official representatives of sovereign States involves not only
relations between individuals but also relations between States. This implies that such
welcome includes an undertaking by the host State and its various components to
refrain from taking any coercive measures against its guest and the invitation cannot
become a pretext for ensnaring the individual concerned in what would then have to
be labelled a trap. In the contrary case, failure to respect this undertaking could give
rise to the host State’s international responsibility.”

69. The arrest warrant concludes with the following order:

“We instruct and order all bailiffs and agents of public authority who may be so
required to execute this arrest warrant and to conduct the accused to the detention
centre in Forest;

We order the warden of the prison to receive the accused and to keep him (her)
in custody in the detention centre pursuant to this arrest warrant;

We require all those exercising public authority to whom this warrant shall be
shown to lend all assistance in executing it.”

70. The Court notes that the issuance, as such, of the disputed arrest warrant represents an
act by the Belgian judicial authorities intended to enable the arrest on Belgian territory of an
incumbent Minister for Foreign Affairs on charges of war crimes and crimes against humanity.
The fact that the warrant is enforceable is clearly apparent from the order given to “all bailiffs and
agents of public authority . . . to execute this arrest warrant” (see paragraph 69 above) and from the
assertion in the warrant that “the position of Minister for Foreign Affairs currently held by the
accused does not entail immunity from jurisdiction and enforcement”. The Court notes that the
warrant did admittedly make an exception for the case of an official visit by Mr. Yerodia to
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Belgium, and that Mr. Yerodia never suffered arrest in Belgium. The Court is bound, however, to
find that, given the nature and purpose of the warrant, its mere issue violated the immunity which
Mr. Yerodia enjoyed as the Congo’s incumbent Minister for Foreign Affairs. The Court
accordingly concludes that the issue of the warrant constituted a violation of an obligation of
Belgium towards the Congo, in that it failed to respect the immunity of that Minister and, more
particularly, infringed the immunity from criminal jurisdiction and the inviolability then enjoyed by
him under international law.

71. The Court also notes that Belgium admits that the purpose of the international circulation
of the disputed arrest warrant was “to establish a legal basis for the arrest of Mr. Yerodia . . .
abroad and his subsequent extradition to Belgium”. The Respondent maintains, however, that the
enforcement of the warrant in third States was “dependent on some further preliminary steps
having been taken” and that, given the “inchoate” quality of the warrant as regards third States,
there was no “infringe[ment of] the sovereignty of the [Congo]”. It further points out that no
Interpol Red Notice was requested until 12 September 2001, when Mr. Yerodia no longer held
ministerial office.

The Court cannot subscribe to this view. As in the case of the warrant’s issue, its
international circulation from June 2000 by the Belgian authorities, given its nature and purpose,
effectively infringed Mr. Yerodia’s immunity as the Congo’s incumbent Minister for Foreign
Affairs and was furthermore liable to affect the Congo’s conduct of its international relations.
Since Mr. Yerodia was called upon in that capacity to undertake travel in the performance of his
duties, the mere international circulation of the warrant, even in the absence of “further steps” by
Belgium, could have resulted, in particular, in his arrest while abroad. The Court observes in this
respect that Belgium itself cites information to the effect that Mr. Yerodia, “on applying for a visa
to go to two countries, [apparently] learned that he ran the risk of being arrested as a result of the
arrest warrant issued against him by Belgium”, adding that “[t]his, moreover, is what the
[Congo] . .. hints when it writes that the arrest warrant ‘sometimes forced Minister Yerodia to
travel by roundabout routes’”. Accordingly, the Court concludes that the circulation of the warrant,
whether or not it significantly interfered with Mr. Yerodia’s diplomatic activity, constituted a
violation of an obligation of Belgium towards the Congo, in that it failed to respect the immunity of
the incumbent Minister for Foreign Affairs of the Congo and, more particularly, infringed the
immunity from criminal jurisdiction and the inviolability then enjoyed by him under international
law.

72. The Court will now address the issue of the remedies sought by the Congo on account of
Belgium’s violation of the above-mentioned rules of international law. In its second, third and
fourth submissions, the Congo requests the Court to adjudge and declare that:
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“A formal finding by the Court of the unlawfulness of [the issue and
international circulation of the arrest warrant] constitutes an appropriate form of
satisfaction, providing reparation for the consequent moral injury to the Democratic
Republic of the Congo;

The violations of international law underlying the issue and international
circulation of the arrest warrant of 11 April 2000 preclude any State, including
Belgium, from executing it;

Belgium shall be required to recall and cancel the arrest warrant of
11 April 2000 and to inform the foreign authorities to whom the warrant was
circulated that Belgium renounces its request for their co-operation in executing the
unlawful warrant.”

73. In support of those submissions, the Congo asserts that the termination of the official
duties of Mr. Yerodia in no way operated to efface the wrongful act and the injury flowing from it,
which continue to exist. It argues that the warrant is unlawful ab initio, that “[i]t is fundamentally
flawed” and that it cannot therefore have any legal effect today. It points out that the purpose of its
request is reparation for the injury caused, requiring the restoration of the situation which would in
all probability have existed if the said act had not been committed. It states that, inasmuch as the
wrongful act consisted in an internal legal instrument, only the “withdrawal” and “cancellation” of
the latter can provide appropriate reparation.

The Congo further emphasizes that in no way is it asking the Court itself to withdraw or
cancel the warrant, nor to determine the means whereby Belgium is to comply with its decision. It
explains that the withdrawal and cancellation of the warrant, by the means that Belgium deems
most suitable, “are not means of enforcement of the judgment of the Court but the requested
measure of legal reparation/restitution itself”. The Congo maintains that the Court is consequently
only being requested to declare that Belgium, by way of reparation for the injury to the rights of the
Congo, be required to withdraw and cancel this warrant by the means of its choice.

74. Belgium for its part maintains that a finding by the Court that the immunity enjoyed by
Mr. Yerodia as Minister for Foreign Affairs had been violated would in no way entail an obligation
to cancel the arrest warrant. It points out that the arrest warrant is still operative and that “there is
no suggestion that it presently infringes the immunity of the Congo’s Minister for F oreign Affairs”.
Belgium considers that what the Congo is in reality asking of the Court in its third and fourth final
submissions is that the Court should direct Belgium as to the method by which it should give effect
to a judgment of the Court finding that the warrant had infringed the immunity of the Congo’s
Minister for Foreign Affairs.

75. The Court has already concluded (see paragraphs 70 and 71) that the issue and
circulation of the arrest warrant of 11 April 2000 by the Belgian authorities failed to respect the
immunity of the incumbent Minister for Foreign Affairs of the Congo and, more particularly,

SIG2



-28 -

infringed the immunity from criminal jurisdiction and the inviolability then enjoyed by
Mr. Yerodia under international law. Those acts engaged Belgium’s international responsibility.
The Court considers that the findings so reached by it constitute a form of satisfaction which will
make good the moral injury complained of by the Congo.

76. However, as the Permanent Court of International Justice stated in its Judgment of
13 September 1928 in the case concerning the Factory at Chorzéw:.

“[t]he essential principle contained in the actual notion of an illegal act — a principle
which seems to be established by international practice and in particular by the
decisions of arbitral tribunals — is that reparation must, as far as possible, wipe out all
the consequences of the illegal act and reestablish the situation which would, in all
probability, have existed if that act had not been committed” (P.C.LJ, Series 4,
No. 17, p. 47).

In the present case, “the situation which would, in all probability, have existed if [the illegal act]
had not been committed” cannot be re-established merely by a finding by the Court that the arrest
warrant was unlawful under international law. The warrant is still extant, and remains unlawful,
notwithstanding the fact that Mr. Yerodia has ceased to be Minister for Foreign Affairs. The Court
accordingly considers that Belgium must, by means of its own choosing, cancel the warrant in
question and so inform the authorities to whom it was circulated.

77. The Court sees no need for any further remedy: in particular, the Court cannot, in a
judgment ruling on a dispute between the Congo and Belgium, indicate what that judgment’s
implications might be for third States, and the Court cannot therefore accept the Congo’s
submissions on this point.

78. For these reasons,
THE COURT,
(1) (A) By fifteen votes to one,

Rejects the objections of the Kingdom of Belgium relating to jurisdiction, mootness and
admissibility;

IN FAVOUR: President Guillaume;  Vice-President Shi;  Judges Ranjeva, Herczegh,
Fleischhauer, Koroma, Vereshchetin, Higgins, Parra-Aranguren, Kooijmans, Rezek,
Al-Khasawneh, Buergenthal; Judges ad hoc Bula-Bula, Van den Wyngaert;

AGAINST: Judge Oda;

2
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(B) By fifteen votes to one,

Finds that it has jurisdiction to entertain the Application filed by the Democratic Republic of
the Congo on 17 October 2000;

IN FAVOUR: President Guillaume,  Vice-President Shi,  Judges Ranjeva, Herczegh,
Fleischhauer, Koroma, Vereshchetin, Higgins, Parra-Aranguren, Kooijmans, Rezek,
Al-Khasawneh, Buergenthal; Judges ad hoc Bula-Bula, Van den Wyngaert;

AGAINST: Judge Oda;

(C) By fifteen votes to one,

Finds that the Application of the Democratic Republic of the Congo is not without object
and that accordingly the case is not moot;

IN FAVOUR: President Guillaume;,  Vice-President Shi;  Judges Ranjeva, Herczegh,
Fleischhauer, Koroma, Vereshchetin, Higgins, Parra-Aranguren, Kooijmans, Rezek,
Al-Khasawneh, Buergenthal; Judges ad hoc Bula-Bula, Van den Wyngaert;

AGAINST: Judge Oda;
(D) By fifteen votes to one,
Finds that the Application of the Democratic Republic of the Congo is admissible;

IN FAVOUR: President Guillaume;  Vice-President Shi,  Judges Ranjeva, Herczegh,
Fleischhauer, Koroma, Vereshchetin, Higgins, Parra-Aranguren, Kooijmans, Rezek,
Al-Khasawneh, Buergenthal; Judges ad hoc Bula-Bula, Van den Wyngaert;

AGAINST: Judge Oda;

(2) By thirteen votes to three,

Finds that the issue against Mr. Abdulaye Yerodia Ndombasi of the arrest warrant of
11 April 2000, and its international circulation, constituted violations of a legal obligation of the
Kingdom of Belgium towards the Democratic Republic of the Congo, in that they failed to respect
the immunity from criminal jurisdiction and the inviolability which the incumbent Minister for
Foreign Affairs of the Democratic Republic of the Congo enjoyed under international law;

IN FAVOUR: President Guillaume; Vice-President Shi; Judges Ranjeva, Herczegh,
Fleischhauer, Koroma, Vereshchetin, Higgins, Parra-Aranguren, Kooijmans, Rezek,
Buergenthal; Judge ad hoc Bula-Bula;

AGAINST: Judges Oda, Al-Khasawneh; Judge ad hoc Van den Wyngaert;
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(3) By ten votes to six,

Finds that the Kingdom of Belgium must, by means of its own choosing, cancel the arrest
warrant of 11 April 2000 and so inform the authorities to whom that warrant was circulated;

IN FAVOUR: President Guillaume; Vice-President Shi; Judges Ranjeva, Herczegh,
Fleischhauer, Koroma, Vereshchetin, Parra-Aranguren, Rezek; Judge ad hoc Bula-Bula,

AGAINST: Judges Oda, Higgins, Kooijmans, Al-Khasawneh, Buergenthal; Judge ad hoc
Van den Wyngaert.

Done in French and in English, the French text being authoritative, at the Peace Palace,
The Hague, this fourteenth day of February, two thousand and two, in three copies, one of which
will be placed in the archives of the Court and the others transmitted to the Government of the
Democratic Republic of the Congo and the Government of the Kingdom of Belgium, respectively.

(Signed) Gilbert GUILLAUME,
President.

(Signed) Philippe COUVRELUR,
Registrar.

President GUILLAUME appends a separate opinion to the Judgment of the Court; Judge ODA
appends a dissenting opinion to the Judgment of the Court; Judge RANJEVA appends a declaration
to the Judgment of the Court; Judge KOROMA appends a separate opinion to the Judgment of the
Court; Judges HIGGINS, KOOIUMANS and BUERGENTHAL append a joint separate opinion to the
Judgment of the Court; Judge REZEK appends a separate opinion to the Judgment of the Court;
Judge AL-KHASAWNEH appends a dissenting opinion to the Judgment of the Court;
Judge ad hoc BULA-BULA appends a separate opinion to the Judgment of the Court;
Judge ad hoc VAN DEN WYNGAERT appends a dissenting opinion to the Judgment of the Court.

(Initialled) G.G.

(Initialled) Ph.C.
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104. What is at issue is not the distinction between the two classes of responsibility. What is
at issue is a preliminary question: that of the conditions on which under international law an
individual may be held to act as a de facto organ of a State. Logically these conditions must
be the same both in the case: (i) where the court’s task is to ascertain whether an act
performed by an individual may be attributed to a State, thereby generating the international
responsibility of that State; and (ii) where the court must instead determine whether
individuals are acting as de facto State officials, thereby rendering the conflict international
and thus setting the necessary precondition for the "grave breaches" regime to apply. In both
cases, what is at issue is not the distinction between State responsibility and individual
criminal responsibility. Rather, the question is that of establishing the criteria for the legal
imputability to a State of acts performed by individuals not having the status of State officials.
In the one case these acts, if they prove to be attributable to a State, will give rise to the
international responsibility of that State; in the other case, they will ensure that the armed
conflict must be classified as international.

105. As stated above, international humanitarian law does not include legal criteria regarding
imputability specific to this body of law. Reliance must therefore be had upon the criteria
established by general rules on State responsibility.
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137. In sum, the Appeals Chamber holds the view that international rules do not always
require the same degree of control over armed groups or private individuals for the purpose of
determining whether an individual not having the status of a State official under internal
legislation can be regarded as a de facto organ of the State. The extent of the requisite State
control varies. Where the question at issue is whether a single private individual or a group
that is not militarily organised has acted as a de facto State organ when performing a specific
act, it is necessary to ascertain whether specific instructions concerning the commission of
that particular act had been issued by that State to the individual or group in question;
alternatively, it must be established whether the unlawful act had been publicly endorsed or
approved ex post facto by the State at issue. By contrast, control by a State over subordinate
armed forces or militias or paramilitary units may be of an overall character (and must
comprise more than the mere provision of financial assistance or military equipment or
training). This requirement, however, does not go so far as to include the issuing of specific
orders by the State, or its direction of each individual operation. Under international law it is
by no means necessary that the controlling authorities should plan all the operations of the
units dependent on them, choose their targets, or give specific instructions concerning the
conduct of military operations and any alleged violations of international humanitarian law.
The control required by international law may be deemed to exist when a State (or, in the
context of an armed conflict, the Party to the conflict) has a role in organising, coordinating
or planning the military actions of the military group, in addition to financing, training and
equipping or providing operational support to that group. Acts performed by the group or
members thereof may be regarded as acts of de facto State organs regardless of any specific
instruction by the controlling State concerning the commission of each of those acts.
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2.2 Discrimination

The UN has held that peacekeeping
operations act on behalf of the interna-
tiongl community at large. They could
not be a “party to an armed coaflict’ in
the sense of hananitarian lew because
inpartiality is one of the basic princi-
ples of pescekeeping. Humanitarian
faw in principle only applies 1o partics
1o an aned conflict.

In essence, the UN has claimed that the
rules that apply between equal states
cannot apply between stades and an
international  organization  that may
hind swates against thelr will, and i
empowered to determing whether the
use of force iy authorized or not® As a
resull, the LN should be able 10 dis
criminate with regard 1o the application
of hamaniarian law”

The objection bas been made that this
reasoning confuses the jssues of juy ad
bellum and jus in belly. The UN has
been given the exclusive right to deter-
mine whether the use of force is legal,
As such it has » privileged position
in the field of the juy ad belin. From
this the juy in belle — the law thal rego-
{ates the actual use of foree whether it
is legally resorted o or not st be
clearly disunguished. The equality of
the parties is a fundamental principle of
the juy in belfo, This is reaffirmed in the
prewmbie 1o Additional Protocol To the
Geneva Conventions™ and was also
the conclusion of the Institut de Droat
International, which stated in 1971 that:

e humeamitanan rales of the faw of
armed conflict apply 1 the United
Mations as of right, and they maust be
complied with in all circumstances by
Uitedd  Nagions  Forces  which  ane
engaged 1 hostilices. ! i}{ oe"
2.3 The United Nativns ix not a party
ier treqities of humanitarian law

The United Nations also relies on the
fact that it is not 2 party to any teaty of
international hamardtarian law, particu-
larly the 1999 Geneva Conventions
aml thew Additional Prowcols. These
treatees do vot explicitly provide for the

Freesaaticnsd Peavekesping §4-35 1992,

i

)

aceession of internationad organizations,
and it i3 questioned whether such an
aocession s possible, The Conventions
ouly refer to the possibility of accession
by “Powers’, arguably meming ondy
states, A suggeston by the ICRC
include a provision to allow mterna-
tional  organizations o aceede  in
Additional Protocol 1 was not adopted.™

fr is ohjected that this does not pre-
clude the applicabtlity of international
customary law. The UN is a sabject of
international law hound and capable of
having rights and duties like states.’?
Large parts of the Geneva Conventions
and the Addigional Protocols are con-
sidered o have customary status.

2.4 The Unired Nations cannot
apply certain parts of
humanitarian fow

The UN maintains that it 18 upable o
apply certain parts of humanitarian
Iaw."’

Many provisions of huwmanitarian law
are designed to be applied by states.
The United Natons does not have
the sdministrative or juridical capaci-
ties of a state, such as courts and broad
fegislating  powers.  Consequently, i
could not apply provisions on grave

breaches, for example. To this it can bedf

objected that 1if the UN cannot strictly
apply certain parts of humanitarian
law, it can at least apply theim mutatis
mutcendis, The use of pational resowrces
for exercising criminal jurisdiction is
aone example of this, slthough it has
serious shortcomings. More generally,
it is argued that where states give the
UN powers and functions which bring
the organization into a situation where
certain rules apply, they must also give
the orgamzation the necessary means
w comply with these rufes }”

2.3 The threshold question

Humanitarian law applies in siteations
of armed conflict. It has been arpued
that action vndertaken by peacekeep-
g operations does not meach this
threshald. One of the basic principles

of peacekeeping is the non-use of

& Khewer Law Tterantionsd, Prived fn the Nethertands.

foree except in self-defense, closely
linked to the principle of host-state
consent. In prieciple. the mandates of
peacckeeping operations are weighted
against the use of force. and thus
against  situations in which -
tarian law provides guidance. '
Nevertheless, siluations may arise in
which peacekeepers resort 1o the use of
force, such as self-defense. The UN
hay broadly interpreted the concept of
self-defense t include everything from
resistance w forcelul attempis o pre-
vent the peacekeepers from carrying
out their mandate, The doctrine of so-
catled “wider peacekeeping’ goes even
further in not ruling vat the use of foree
for selective purpnses other than self-
defense, It could be argued that the UN
Protection Force (UNPROFOR) way
an example of wider peacekeeping.”
The UN operation in Somalia (UNO-
SOM 1 and 1D may provide apother
example. Many states have disagreed
with the UN's sarow interpretation
of “wrmed conflict’, considering that
judgments delivered by international
tribunals support a broad interpreta
tion. Thus, the Appesls Chamber of
the International Criminal Tribunal for
the former Yugoslavia (JCTY) gave the

following definition;_ 4/

ol ) %{’N W}“M
AR darmed conflict Exists whenever
there s a resort 10 armed force between
States or protracted armed  violence
hetween governmental authorities and
organized armsed groups or between
such groups within a State."t*

Without going as far as saying that
humanitarian faw applies from the first
shot, this statement snggests a broad
definition of armed conflict

3. The Secretary-General’s Bulletin

3} History of the Bulletin
Since the earliost peacekeeping efforts
by the UN, the HCRC has consistently
called attention to the appheation of
humanitarian law by UN  forees.’™®
Particularly after the end of the Cold
War, seasitivity for this issue also grew
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Articles

distingushed o humanilarisn  Jaw
mstruments.  imchading  protection of
the vivilian population. means  and
methods of combut and protection of
the wounded. the sick and medical and
reliel personnel. Secdon 14 sers the
dute of entry mi foree of the Bulletin
at 12 August 1999 exactly fifty years
after the adopton of the fowr Geneva
Conventions.

In the fullowing paragraph, o number
of the specific provisions of the Bulletin
are anabveed. B owiside the scope of
this article 1o discuss gl the provisions.
Instead, a number provisions, that are
purticudarty relevant in the light of 1IN
forces” pructice of provisions that deve
ate from treaty norms of humanitarian
Bw | are anabyeed,

XA Freld of Application and
Relarion to {ther nstronents
ared Spuerces of Law

The preasdde o the Bubletn deciares
that o is promdgated for the purpose
of setting oul the fundumental princi-
ples and rules of international amani-
tarian law applicable w United Nations
torees condocting  operations  ander
United Nations comunand and controd”
The difference between the term prin-
ciples and rules, and the erm princi-
phes and spirit tracditionally osed by the
UN s immedisely apparent, B under-
Hres the fact thet this s the firse thime
the UN has bssued spectfic roles of
bumanitarian fw for its forces i con-
trast 1o the very general undernaking w
respect the principles and spirt of
Bumanitarian law, Untd sow, 3t was
unclesr what that undenaking really
comprised. The Bulleun i extremely
important feon the perspective of legal
certinty by giving that obligation sub.
staee, Sections 2 adds that  the
Buallenin's provisions do not prejudice
the application of other principles and
rules of humanitaran Jaw, This provi-
sion suggests  that m addition  w
the mles included m the Bulleun,
the UN may be bound also by rules of
custorary law, Untd the promulgation
of the Bulletin, ot was frequently

P st Peorheepray S35 U9

submitted that costomsry law bound
341

e LIN 1o homanitarian rules @

The Bultetin ondy applies 1o forces
snder N command  and  control,
Consequently, forces authorized but
not commanded by the UN such s
SFOR and KFOR are not concemed.
Article | {1} declares the Bulleun
apphicable to UN forces m situations of
armed conflict where they are actively
engaged ax combatants, o the extent
and Tor the duration of thelr engage-
ment. Asticle T {2} adds that the
Bulletin does mot affect the protected
stams. of UN persosmel under the
Safety Convention as long as members
of UN forces are entitled to the protec-
tiony given 10 civilians under the intey-
national  law  of  wmoed  conflicn
Corabatant status exchdes the status g5
a civibian and in thas respect de two
regimes are mutuglly exclusive. The
Safety Convention, however, states that
it applies to:

1oy CUmited  Nations  operation’
means an operating estahlished by
the competent organ of the United
Nutions in accordance with the
Charter of the United Nations and
conducted  under United Nations
authority amd control.

2001y This Conventon  applies in
respect of [ ] Enited Nations oper-
ations, ax defined inoarticle 1. (D)
This Convention shall not apply wa
Linitedd Nations operation authorized
by the Security Councid as an
enlnpeeoment action under Chapter
VIH ol the Chaster of the United
Nations in which any of the peson-
nel are engaged as combatams
against organized armed forces amd
t o which the baw of memanonal
arvaed conflicr applies.”

Consequently,  the regimes of  the
Satety Convention and the Bullenin
overlap in the case of oparations that
meet the oriteria stipulated in Articke
1oty of the Bullenn but oot those of
Article 2¢2) of the Bafety Convention.
Thas category mtably includes iradi-
tonal” pescekeepng  operabions that
are not estabdished under Chapter VI

i Klwwer Lovw Fnterspeanyd, Prasted w the Nethoriands

but may nevertheless become mvolved
in prosracted hostilities with vrganized
armed forces, © wineh husdaitarian
lw would otherwise apply, This over.
tap of regimes s very problematic, The
Safety Convention cruninalizes altacks
on N personne! while under humani-
farien Jaw 1t i fully Jegal 1o attack
them as long as they are combatanis. It
is precisely 1his fundamental difference
that inspired the wish of the drafters of
the Safety Comvention w cherly delm-
eate hetween  powmslly  exclusive
regimes of hamanitarian law and the
Convention, a wish they dud not suc-
ceed in futfilling, The provisions of the
Bulletin reproduce this overlap creat-
ing  possible  confusion  concerning
which regiow apphes in a particular
situation.

The Bulletm in Artscle 111 refers o
suations of armed contlict without
reference  te the  different  regimes
applicable w0 interpational and non-
mternational armed conflivts respece
uvely, The draft  Directives™  did
mclude such & reference, stating tha
they were applicable 10 bernational
aird nom-international armed contlicts
as mupht be relevant, This represented
a ddeparture from the view of most
conmnen-tators, who nuentain thar UN
mvolvement by deflnivon imernatione
ghizes o nordnternational armed con
flict and  that  therefore only  the
humanianian law regime applivable 1o
interpanenal confhicts can apply o UN
fur‘s:é‘:%?hiw was also the positionad
the dratters of the Safen (l’n}&l”ﬂ!iui&jﬁ
The prosasions of the Bulletio are more
supportive of this position than the
thraft Drrectives, This s abw reflecied
in Article 3 413 of the Bulleun that
staes  the prapople of  distinenon
between combatunts and eivitians, The
draft. Directives used the expression
‘persons dircetly participating i hos-
whties” nstead of ‘combatants” in this
provision, the latter term only being
appropriate for the regime applicable
o wernational armed conflics, The
use of this terra in the Bolletin suggesis
that the reglme Yor noa-international
contlices is not deemed applicable 1o
LIN forces.
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acording to Georges Abi- Saub such a construction would be exaggerated. [EMNIGS]

However, there has not been stmilar difficulty in defining a civil war, which is closely related to internal armed
conflicts. *413 Hans Kelsen defines a civil war in very simple terms as "the fight of a revolutionary group against
the legitimate government.” [FN106] According to Michael B. Akehurst:

{A] civil war is 3 war between two or more groups of inhabitants of the same State. A eivil war may be fought for
the control of the government of & State, or it may be caused by the desire of part of the populace to secede and form
a new State. These two types-of civil war are the most commeon, but there can also be other types of civil war; for
uwtance, the rebels may oy 1o force the government 1o make concessions {e.g. the granting of regional sutonomy)
without trying either to overthrow the government or to form & new State. 1t is even possible for a civil war fo be
fought between factions while the government remains neutral and impotent (e.g. the Lebanese civil war of 1975-
1976, or the hostilities between the Smith régime and the Patriotic Front in Rhodesia between 1972 and 1979, at a
time when Rhodesia was lepally still o British colony). [FN107]

The conflict in Sierra Leone apparently satisfies the definition of 2 non- international conflict in the Geneva
Conventions. The conflict involves the armed forces of Sierra Leone and the rebel movement RAULF. As noted
earlier, the conflict definitely rises above mere internal fensions and disturbances and satisfies the requirements of
Common Article 3 of the Geneva Conventions. It is an armed conflict "not of an international character,” [FN10K]

and it goes even further, satisfying the strict requirements of Protocol If as well, [ENT10%]

I3, Intwerpationalized (bvernal) Armed Conflicts

An internationalized internal armed conflict is a civil war in which the armed forces of a foreign power infervene.
[EN110] However, *414 this definition is not exhanstive. According to Pictro Vierrl, a non-international armed
conflict may become internationalized ift

[A] State victim of an insurrection identifies the insurgents as belligerents; (2) one or more foreign Stales assist
one of the parties with their own armed forces; [ar], (3) the armed forees of two foreign States intervens, cach in awd

It should be noted that an internationalized ternal armed conflict lacks specific international provisions, ualike
the two distinct categories of intemationsl and non-international armed conflicts, [FN1121 But it is a type of conflict
that occurs with increasing frequency in the world today.

The conflict in Sierra Leone also comes close to being regarded as 4 mixed conflict. While it has strictly internal
clements, it certainly has external dimensions, as seen in the involvement of troops from Libena and Burking Faso,
The invoelvement of E.C.O.M.Q.G. troops adds another dimension o the conflict. ECOMO.G., as an organ of the
sub-regional body E.C.O.W.AS., fought on the side of the clected Government of President Kabhah, particularly
when he requested the assistance of the sub-regional bedy £.C.O.W.A 8. to reinstate him after being overthrown in 2
coup. Even if the Liberian connection were ignored, the involvement of E.COW.AS, afier 1997 makes it difficult
1o characterize the conflict as a purely internal armed contlict,

Many conflict situations in the world today contain international and noninternational aspects. At present there is
5o agreed upon mechanism for definitively charscterizing situations of violence, [FN113] Even so, in light of the
intervention by various actors, the conflict in Sierra Leone is easily characterized as a mixed case of miernational
and noninternational armed conflict.

1. Rules of International Humanitarian Law Applicable to the Contlict in
Sierrs Leone

How international humanitarian law should be applied to the conflict in Sierra Leone is a matter of debate, Some
analysts *415 would contend that all of this law should apply, even though the conflict is at best, a mixed conflict.
(EN114] As Theodor Meron notes, there 5 an effort o blur the distinction between imternational and non-
international armed conflicts, and the effect is to raake all of international humanitarian law applicable to all
conflicts, irrespective of their characterization. [FM115] Meron notes further the finding of the LOTY, that the
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Indeed, the ECOWAS intervention created the very situation it ho
to prevent.”” As Taylor escalated his attacks against the ECOMOG forces
ECOMOG increased its initial deployment from 3,000-17,000 troops. Th
intervention transformed a war that probably would have ended in
quick victory for Taylor into a protracted struggle that continued unt]
1995, when a peace agreement established a tenuous cease-fire. In August
1990, when ECOMOG intervened, an estimated 4,000-5,000 peaple had
died in the Liberian war; by October 1994, an estimated 150,000 peop
had been killed.* The continuation of the war led to a proliferation
combatant groups, as remnants of the Doe regime reorganized and Ty
lor’s forces splintered into competing factions, thus complicating the task
of reaching a negotiated settlement.” '

By turning the war into a protracted one, the ECOWAS intervention
succeeded in spreading the fighting to other countries in the region, In
August 1990, the conflict had generated an estimated 250,000-375,000
refugees; by October 1994, the war had produced an estimated 125
million refugees. Denied resources in Liberia, Taylor's forces invad
Sierra Leone and instigated a civil war there in February 19917 Taylor's
forces have also plundered parts of Guinea. In addition to becoming an.
active belligerent in the war, the intervention force has engaged in war
profiteering and racketeering.™

This is not to say that a Taylor victory in 1990 would have createda

35 William J. Foltz, “Regional and Sub-Regional Peacckeeping in Africa,” paper
presented to the African Studies Association Annual Meeting, Orlando, Florida, No- -
vember 1995, pp. 2426,

6. The 1990 estimates can be found in Mark Huband, "Doe's Last Stand,” Africs
Report, Viol. 35, Mo. 3 (uly-August 1990), p. 49, and Rick Wells, “The Lost of Liberia,”
Africa Report, Yol. 35, Mo. 5 (MNovember-December 1990), p. 21. The estimate of 150,000
deaths is & common one; see Howard W French, *War Engulés Libers, Humbling te
Peacekeepers,” New York Times, October 7, 1994, p. A4,

37, See Stephen Ellis, “Liberia 1989-1994: A Study of Ethnic and Spiritual Violence,”
> Afrivan Affairs, Vol. 94 (April 1995), pp. 165197,

38, William Reno attributes Taylor’s invasion to the need for resources. Stephen Ellis
argues that Taylor invaded Sierra Leone to punish it for patlicipating in the ECOMOG
intervention. Both considerations can be traced to the ECOMOG intervention, and both
probably influenced Taylor's decision. See William Beno, "Retnvention of an Africn
State,” Third World Quarierly, Vol. 16, No. 1 (January 1995), pp. 109-120; Ellis, “Liberia
1989-1994," p. 170.

3. Herbert M. Howe, “ECOMOG and Its Lessons For Regional Peacekeeping,” papes
presented to the African Studies Association Annual Meeting, Orlando, Florida, No-
vember 1995, p. 12,
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1al ECOMOG as a Peacekeeping Force

18 As its name suggests, ECOMOG was initially conceived as a
les peacekeeping force. All of the West African states recognized that
red §  intervention would be more acceptable—and more likely success-
iy ful—if it had the consent of the warring parties. Thus, for many

Lk months, ECOWAS sought through diplomatic pressure to induce
an the warring parties to accept a cease-fire, which ECOMOG

would monitor, pending a larger political settlement. When the
ECOWAS Standing Mediation Committee was formed, its man-
date was to achieve a cease-fire through mediation. Similarly,
when ECOMOG was created, its mission was described as
“keeping the peace, restoring law and order and ensuring that the
cease-fire is respected.” ™ Abass Bundu, the ECOWAS executive
secretary, initially stated that ECOMOG would enter Liberia
only after a cease-fire had been achieved.”® Discussion shifted to
the possibility of forcible intervention only when the impos-
sibility of achieving a negotiated cease-fire agreement became
apparent. Even when it became clear that the NPFL would forci-
bly resist ECOMOG’s initial deployment, many ECOWAS
leaders continued to describe the monitoring group’s mission as
peacekeeping only.*

In an effort to limit ECOMOG to a peacekeeping role,
ECOWAS leaders ordered it to avoid any military engagements
upon arrival in Monrovia, in the hope that the mere deployment
of community forces would induce Taylor to agree to a cease-
fire.*" That strategy proved unworkable when NPFL forces at-
tacked ECOMOG troops. Consequently, ECOMOG began to
pursuc a “strategy of limited offensive.” As described by ECOWAS
chairman Dawda Jawara, under that strategy, ECOMOG was
still acting principally as a peacekeeping force, but one “obliged
to fire back and attack,” given the NPFL refusal to accept a cease-
fire.*> Within a month, ECOMOG?s strategy had evolved into a
convenuonal offensive, with the aim of driving Taylor's forces out
of the capital and creating a protected buffer zone around it.
If Taylor’s forces had agreed to the initial deployment of
ECOMOG troops, then the subsequent fighting, even the offen-
sive that drove the NPFL out of Monrovia, might have qualified
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states will decide to pursue that involvement to a satisfactory
resolution, even if it means the further use of military force.

CONCLUSION

To some extent, ECOMOQG’s initial success as peace enforcer has
complicated and protracted the job of political broker and peace-
keeper. When ECOMOG stopped the fighting in 1990 by sep-
arating the warring parties, it also created the conditions for
political stalemate. With the monitoring group present, Taylor
could not exercise control over the entire country. But at the same
time, he had little incentive to surrender what he did control.
When ECOWAS did not move quickly to back its diplomatic
pressure on Taylor with either economic or military coercion, the
result was stasis,

The long delays in implementing the ECOWAS peace plan
gave ULIMO the time it needed to organize itself as a political and
military entity, and to mount a surprisingly successful military
offensive. The formation of ULIMO gave Taylor the excuse he
needed not to disarm, and ULIMO's offensive gave Taylor an
excuse for attacking Mouarovia. As a result, ECOWAS must now
reconsider its mission and the viability of its peace plan, and find
ways to adapt that plan to deal with the open hostility of the
NPFL and the existence of a major new warring faction. Thus, if
the future of Liberia is not to be decided in a military contest
between the NPUL and ULIMO, ECOWAS will have 1o find ways
to pressure both factions to accept a cease-fire, disarmarment, and
elections,

Itis difficult to see how ECOWAS will accomplish that rask.
The character of the war now being fought, with its shifting
fronts and uncertain battle lines extending through much of the
country, makes cffective military intervention far more difficul
than it was when fighting was confined to Monrovia. Moreover,
the size of the contending forces is considerably greater than
it was at the time of the initial ECOWAS intervention. Perhaps
most important, the largest of the warring factions again per-
ceives ECOMOG as a military adversary rather than a neutral
peacekeeper.
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INTRODUCTION

Since the end of the cold war it appears that customary international law  [FI1] has taken 2 normative legal shift
from traditional prohibitions against forciblc intervention in the internal affairs of states, toward the recognition of
right to humanitarian intervention [FN2] by groups of states and regional actors [FN3] in internal conflicts, [KN4]
Although a role for regional organizations in humanitarian *334 intervention has been established, until the advent
of the Economic Community of West African States (ECOWAS) missions in Liberia and Sierra Leone, [FN3]
states’ practices suggested that prior approval by the Security Council was a prerequisite to any humanitarian
intervention. [FNG] However, for the first time the ECOWAS Cease-fire Monitoring Group (ECOMOG) missions
in Liberia and Sierra Leone provide two clear examples of unilateral humanitarian intervention by a regional actor
that enjoyed support from the whole of the international community. [FN7] Likewise, for the first time there exists
conternporary examples of popular humanitarian interventions that have derived their legal basis from customary
international *335 law, rather than the UN. Charter. {FN8] The ECOWAS interventions in Liberia and Sierra
Leone, and the Inter- African Mission to Monitor the Tmplementation of the Bangui Agreements {MISAB) in the
Central African Republic (CAR) are cases in point. [FN9] As a resnlt, the customary international law doctrine of
humanitarian intervention seems to have been "revived.” [FN10}

For purposes of this article, "bumanitarian intervention” can be taken to mean: Intervention in a state involving the
use of force (U.N. action in Iraq and Somalia or ECOWAS action in Liberia and Sierra Leone) or threat of force
(UN. action in Haiti), where the mtervenor deploys armed forces and, at the least, makes clear that it is willing to
use force if ifs operation is resisted - as it attempts to alleviate conditions in which a substantial part of the
population of B state is threatened with death or suffering on a grand scale. [FIN11}]

Presently, customary international law appears to recognize four exceptions to the principle of non-intervention in
the domestic or internal affairs of states: {1) when & de jure government requests or consents to intervention; {2)
when a group of states or a regional actor invokes a right to humanitarian intervention; (3} when a state acts in self-
defense; and (4) counter- intervention by a state to offset an illegal prior intervention by another state. [FN12]

Moreover, in consonance with the above exceptions, international law *336 seems to recognize the following four
types of intervention: (1) unilateral intervention by a state or group of states acting on their own initiative (United
States and allies in lrag, MISAB in the CAR and Nigeria in Sierra Leone); (2) unilateral intervention by a regional
actor acting on its own initiative (HCOWAS in Liberia and Sierra Leone); (3) intervention authorized by the United
Mations but not taken by it (United States in Somalia and Haiti, and France and Scnegal in Rwanda);, and (4)
intervention taken by the United Nations {Liberia, Yugoslavia and the CAR). The foregoing article is primarily
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Swrely, in the legal sense, referring to the Banjul Conference, political acquiescence by various political entities
and clites wonld not suffice 1o create a de jure government. Nor would it negate claims by Taylor (the de facto mier)
i be President of Liberia. IFNB5S] By late July 1994, since Taylor was the only de facto ruler, he appears to have
been the only domestic authority entitled to authorize imtervention. At the very least, BCOWAS needed to obiain
Taylor's congent prior to intervention. 1t is a well established fact that it did not.

Undee international faw, 2 govermment may reguest foreign assistance to thwart internal disorder or restore rule.
However, as previously stated, international law does not pervart Thtervention to quash civil war. Once conflict has
exploded into violent civil war, foreign intervention on behalf of either party is illegal, [FINB6] Thus, in the Liberian
case, if it can be shown that interveation *350 was based solely on Doe's consent, the intervention would have to be
deemed illegal, since it would have assisted Doe and averted the NPLFs (Liberian people’s) right to self-
determination. [FIN87] Nonetheless, there does not appear to be any substantive evidence showing that ECOWAS
relied on Doe's letter as a basis for intervention, or that BECOWAS intervened to support Dod's regime, Likewise,
not one decision or resolution of the ECOWAS Stunding Mediation Commitiee makes meantion of Doe’s letter.
[EN8R] This suggests that Doe's reguest was a minor factor in the ECOWAS decision 1o intervene.

Although intervention appears to have been based on humanitarian grounds, ECOWAS leaders were keenly aware
that peace would have to be obtained by force. [FN89] Upon landing in Liberia, on August 24, 1990, ECOMOG
troops came under fierce attack by NPLF forces. {[FN90] In self-defense, BCOMOG forces retaliated with "mortars,
artillery and automatic weapons.” [FN91] By September 17, 1990, approximately one week after the assassination of
Doe, fighting escalated between the NPLF, the IPLF and ECOMOG. [FNS2] In an attempt to prevent Taylor from
taking Monrovia, BECOMOG lsunched offensive missile attacks by land and air against the NPLF. {FN93] At times,
BECOMOG seemed fess like a "peace-mmaking force” and more ke am unintended party to the conflict.
Notwithstanding, BCOMOG action nwist be viewed in light of its mandate to stop the war and restore law and order,

ECOWAS seems to have validly invoked a right to humanitarian infervention becanse the de jure govemment of
Liberia collapsed, causing the state to slide into anarchy, which resulted in death and suffering on a grand scale.
Moreover, the intervention marked the first time that unilateral humanitanian *351 intervention by a group of states
(vegional actors) in a purely internal matter was supported by the whole of the international community, and the first
time the United Nations co-deployed with another organization already in the field, [FN94] Conunenting on the
ECOWAS intervention, Wippman remarks, "[tlhe legitimacy of bumanitarian intervention under international law
is, of course, much debated. But for those who believe it is or should be considered lawful, the ECOWAS
itervention in Liberia satisfies virtually every proposed test, and in many respects constitutes an excellent model.”

LEND2)

in retrospect, considering the international cormmunity's response to the MISAB intervention in the CAR, and the
BECOWAS mission in Sierra Leone, it may also be the case that the Liberian intervention generated instant
customary international faw or "diritto spontnec,” namely, that unilateral humanitarian intervention by groups of
states in domestic conflicts is lawful. [FN96]

I THE UNITED NATIONS AND HUMANITARIAN INTERVENTION IN IRAQ, SOMALIA,
YUGOSLAVIA, RWANDA HAFTT AND THE CENTRAL AFRICAN REPUBLIC: EXPANDING THE
CRITERIA FOR INTERVENTION?

Since 1990, [FNY7] the United Nations has engaged in more peace-keeping activities than at any other time in the
organization’s history. [FN98] Although the following case studies derive their legal basis from the UN. Charter and
not customary international law, [FN99] they sequentiaily demarcale noew trends in international law and UN.
practice. Furthermore, all six interventions ocourred during the Liberian Civil War and prior to the ECOWAS
intervention in Sierra Leone. In order to properly assess new trends which have developed with regard to the
validity of forcible military infervention in states for humanitarian ends, it is necessary to examing the following
case studies chronologically (fraq 1991, Somalia 1992, Yugostavia 1992, Rwanda 1993, Haiti 1993, and the CAR
1997). ‘These cases offer valuable insight into when the international commmumity i willing to condone the
puncturing of *352 states’ sovereignty for humanitarian ends. As a result, it can be argued that the Becurity Council
has been used as a mechanism to legitimize humanitarian intervention,
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These preparations would put the ogs beneath the stones of large seale AFRC/RUT action in
December,

Kono town was overrun by APRCSRUE forees on 20 Diecember 1998, begdnning a chain of anacks
aeross the northern provinee that that culminated in the nvasion of Freewswn on 6 Janeary 1989,
Whik retreatiny south from Koidu, ECOMOG left with thousands of avilans, hundreds of whism
were abducted during by AFRC/RUF ambushes on convoys. Moving from Kono on 21 December,
AFRC/RUF forces adv anced towards Magburaka, taking control of Maken? on 23 December. The
arrach m‘,vm Maghuraka was coordinated with artacks on Maken! from AVRC/RUT positions narth
east of the twwn, BCOMOG forces were displaced notth 1o Kamakwie, which would by 28
Pecersher also be in AFROSRUT hands,

AFRU/RUY forces contnued the wespwards moveament from Makem direerly 1o Por Loko rown,
Prom 28 Decomber 1998 until 3 January 1999, they launched 2 swstained stk from three
directions on FCOMOG forees stationed in Port Loke town As with Maken, this artack was
coordinated with AFRC/RUF forces already stationed in Port Loko and Bombal Districes.
Meanwhile, on 30 December 1998, AFRC/RUE forces in Kajlahun moved from their headquarters

1 Buedu and successfullv forced SEA and RCOMOG units feam the s of Seghbwema This
move wits to pro-cmpt any possible eounterattack on Preetown from SLA and BECOMOG forees
based in Moa Barrseks 1t Durwe A second such pre-emprory measure was taken in mid January at
Mike @1

On & fanuary, AFRC/RUY enmtered Freetown from the Bastern part of the wan and shordy aner
advanced further West. During their advance in the wwn, hundreds of clviifans were killed,
mutilated or raped. The westwards movement of AFRC/RUE forees into Freetown was halted by
FCOMOG at the Congo Cross bridge oa Freetown's Main Mowr Road, held by ECOMOG, SLA
and CDF forces, Unable w advance further into the Prectown urban area, and under consant attack
from ECOMOG Alpha Jers, AFRC/RUT were forced to rerreat fromn Freetown through the hifls
surrounding the mown, During the rewrear, AFRC/RUF forces burned down many houses and
huildings.

Following their falure 1o hald positions in Freerown and the wider Western Area, bevween February
and Juoly 1999 AFRC/RUE forces consolidated thelr positions as of December 995, Across the
northern provinee and Kono, AFRC/RUE forces devised methods of ratdonabising the use ot
civiians by making them pardeipate in thelr owa administradon. In Koinsduga, tor esample,
individuals were selected 1o be “GE™ cvil-mifitary intermediaries, communicaring AFRC/RUT
demands for foodstutls and manpower w local communities
required o register with  the miliare police. Unregistered  civilang were deemed O
collaboratorss”™ and were Aogeed, fned ot killed, In various cadons aeross Port Lok and Kambia,
taxes were levied on houses and pern aders,

. I owestern Tonkolil, aviians were

Sauth ol Koo, the AFRC/RUT retook contol of Tongo ficld, the most importnt diamond
mining arca in Kenema Disteber. CIDF forces continually artacked RUF positions in Toago feld, b
did not disrapt mining operations. South zast of Tt xm,o field, AFRC/RLUE forces maintained a hold
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Loko Distriery and drove to Makeni, In April 1999, there was s gt between this RUD comunander
and another one, as well a5 berween thelr respective factions i Mabenl. One of the RUP
commmanders was shor and killed.  Following this batde, the AFRC retarmed 1o Lonsar led by a
different commuander

In Febroary or March 2060, diamonds were found in Kamabis Makchun {Ghant Kamaranks
Chiefdom), The RUT communder oversaw the mining operation, in which abducted eivilians were
forced 1o work as miners. Within the month, RUF/ATFRC forces went feom RKamakwie to relnforee
Kamarania, a village at the tersection of a roure that leads o Kambin Makuhon and e
Gbundema- Kamalwie highway, At around this time, other RUTYAPRC forces went from Makens
1o Kaumbia Mukuhun around rhis ume as well,

Dauring 2000, the RUD grip on the Bombali district was challenged by UNAMSILS In Apel 20010
RUF frwrces abducted UN peacekeepers in Bumban, Birwa and rr.;mpm'cd rhem to Kailahun,”
UNAMSILY began bombing Makeni and the surrounding area in May, During rhis month, theee
was a batde between the RUT led by General Issa Sesay and the UNAMSIL woops in Makeni. The
fatrer moved wwards Kabala Fad where ar Panlap, a village aearby Makeni, RUF? snipers whose
commanding officer was Capuin Blood ambushed them.  RUF forces atvacked UNAMSIL
Masongbao, also a nearby village to Makend. Dupxtc UN antempts at expelling the RUV forces, ﬂm"
remained i1 controd of Makent untif disaemament,

Iy Seprember, RUF activiey along the Guinean border elimaxed. Mading Oula, 2 Guinean town only
23 mifes away from Piotonia, was attacked on 3 Seprember, RUF forees attacked an ECOMOG
base there stationing Guinean woops but were defeared, RUT forces then made plans 1o attack
another Guinean town, Sckusorin, BCOMOG fearned of these plans and reinforcements arrived in
the town in dme for the atack. In response 1o these encroachments, FOOMOG minared
“Operation Hioe Pursuit™, in which RUF bases along the Guincan-Sierra Leonean border were
arracked. dn the following weeks, BCOMOG attacked Tokokuray and the RUF headeuarter town of
Kamakwic, The villages of Banva and Somathal were attacked as well by BCOMOG and Guinean
vipdlantes.

i, Kambiaa ThHsne

1 Introduction™

# This information will requive further clarification, since it 33 also meatonal In the facteal analesis foc Ponkolh
Dhsericy.

S Derail worequived Fong the records on which UNAMSIL barabios was dend
HOvbore donnl s ney

codd at this vime and what happened.

wiredd fronn the records abou thes madens, inchuding who was abdueted, how and wha
bapponed 1o thes o this rme,

P Derail s requiredd troms the records on which UNAMSTL harrabion was deploved at this fme and what happened.
 ove deeail i w'pz'rn«d fromm the records here sn the exaer dares.

I general, much more decadl is soguiced from the records on the events at this dme,

¥ Adddinonal geographic and rerrivorial information sequired including
backbone mo the contlic n Wambig Districr,

B Jocations of the wowns thas provide the
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The RUT forees moved from Kurabonla along the main rowards Masada (Mongo Chiefdom? on 153
Seprember. In the evening they atacked the villages of Madine, Kumba Wallen Balia and Masandu
b Madine, too houses were burnt down, one man was shot dead, 1 men areested and PrOPerty was

LARET.

On 5 Novernber 1996, RUF torces artacked Alikalia {(Newy RUF forces looted property, bums:
houses and killed 13 civilians RUT forces also r'lpffd an 1nL'm wn pumber of womoen,

On 20 November, armed RUT forces argved in Kurubonla from Kaiamy {Sandor Chicfdom) from
Kono and <aved overnight in the villgre, The town {:hic{ provided them with food, On 27
November 19965, they moved south castwards through the villages of Mariia (Neya Chiefdom) and
Tora Oneva Chiefdom?, In Tona, the village was xmmmdud and all the houses searched. Food
wems were taken and 25 villagees were abducred 10 carey the load back o Rurobonly, where the
Chief offered the commmander one cow for the safe returm of the Tori abduciees.” From
Kurobonla, the RUE unit moved 1o Mansofenia, where the 25 abduciees from Toria were refeased,
The Linit contmued wwards Kavia Sandor Chiefdom, Kono Diseaicr),

In Deeember 3")‘)() T RUF forees attacked Mansofinia where thev arresred 20 young men and forced
them w carry loads of property 1o Kalyma, in Kono district.

O 12 December 1996, RUT forees attacked Porava (Diang Chictdom) trom the vitlage of Kulanko
{Newni Chicfdom) using heavy machine guns, mortars and RPGs, ECOMOG forees, SEA and local
militin engaged the RUT, but were repedled and retreated from the town northwards rowards Badala,
el rver. RUT forces kalled one SEA soldier and caprured ene Nigerk

4 crossing point over the Se
ECOMOG soldier, abouwr whor there i3 no further information.

997 °

oy Aperid 1997 RE I forees established a base m Serckolin Mongo Chiefdom), Then they movad on
o aack Du!;lr and moved south o Nurvbonla (Neva chicfdom. The BCOMOG forees occupied
Kabalz and minved on 1o Koinadugu, Sengbe chiefdom, searching for RUF forces,

I May 1997, RUF forces fufr Sengbe chicfdom towards a bordering chiefdom, apparentiv escaping
from the advance of FCOMOG troops, Chasing the RUF forces the BCOMOG troops anack
Gherefeh (Sengbe Chiefdom) and Dolar™ o unseat the RUF/AFRC basex. During this month,
CDF captered some members of the RUF and 100k them to the FCOMOG base in Mongo

[

i 83

aar fres the record whether s offer was accepted.

this happened,
This whale

" More danfication s sequited from the records on the date, specificaily when during December
T reeords oomtain contradictors information on what Fappened to Komadugs Diserer i
scun therefore requires farther ehirttieation, includiog verificarion through spen snurce sesearch,
e acaroes o s rown wonor clear, although o s Ehely 1o be eirher Morge or Senpbe Chsefdom,
# The docation of this s s oot cear, althoagh s Bhely w be eicher Mongn or Senghe Chiefdom,
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chicfdom.™ The RUF/ATRC forces counterattacked in Serckobs and Gherefel where they engsgoed
in a barrle agrinst the Tamabores.

There were RUFATRC bases in Sereva DMongo Chiefdor), whose presence caused people 1o flee

to Cruinea,™

In meanzime, in the south eastern chivfdom of Neya, RUF forces artacked & nomber of towns,
including Kurubonla, Porpon and Henekum, and set bases in Yiraia, Bendu, Kufla, Kumba Wullen
Balia, Nerekoro, Munsofinia, Yarawalu und Konkowsborn. In these plnr,w- they connmued looting.

xilling and abduczing penple to carry their loads,

Ir: June 1997 senior RUF/AFRO communders were based in Koinadugu wwn Seogbe Chiefdoms,
whre thelr men caprured B0 voung men, zhu raped women and girlsin the bush and they kilied 95
. people. Then they moved on w Dankawali,*

in June RUV/AFRC torees coming from Monge and Neva Cheefdoms, went wo Freetown, passing
through the rowns of Kuerubonl and Mansofinia, 1o Mansofinin RUF/AFRC formsed the G 5.
mixed vnmns of RUT forces and civilians whe were charged with various administrative funcuions,
and staved in the diserer”

1
Ly July 1997, RUF/AFRC forces occupied the eastern part of the Diswdcr in Neva, Mongo 11-_1]
Senghe chiefdoms, atacked many wowns and villages and they planned the anack oo Kabala vown, at,

the time 2 stronghold of %.,(,_,(\}?\ff.)(.:r and CDT. The barde r,nr,&i\ place on 27 July 19977 |

On 17 Seprember 1997, RUF/AFRC forces again attacked Kabala, The RUF forces did not megt
any resistance fromm SLA and many people were killed, The next day the SLA, whe had apparen:th
delaved fighring the RUT forces for strategie reasons, started fring on their posinon silling many
RUF forces and their commander, who was subsequently buried in onc of the main mass graves,

On 19 Sepramber 1997 an RUT commando group keft Mansofinia and headed to Kuolero, On the

. way, they atracked Samaworla and Sondorda (both in Neya Chiefdom), In Sumaworia, the
abducred cvervone inthe wwn, including men, women and childeen, The women were then rakers
mio empty honses and raped, while their husbands were forced 1o warch, Similar incidents ook
place o Sondorda, Durning thar month a group, coming from Kumba Wallen Balia, attacked
Kibmendu and Mansudu,

8 More infurmation s reguived from the records about the looasion of die FCOMOG base i this chicfdom.

50 More information is required froam the records on this mater.

e desail s reguired foom the records on these incidents,

s requires more detadl, fo parvaudar whether ol of these incidents ook place o one day or over the manth of

Jrare.
# Aore mformanos i‘& rw'sxiw*ti fmm the records here abowy the ”(%"3" systen

ontlic Mapping Report - Vagru
Fiest drafy, 31 Qeroher 2003
l;"u'{: 64 (3f %ﬂ{l

Arvalvsis




No PEACE WITHOUT JUSTIOE

by RUI torees, who looted extensively, Twenty-six men and 13 women, afl civilains, were forced o
carty the Jnoted property. RUT forces bumed down four houses before departing Yarawadugu,
Berween 12 and 13 January 1998, this RUF unit reruroed to Kursbonla from Yarawadugo passing
through the villages of Tiitkoro, Fasombnuya, Sandia, Tenkeva, Torovas and Macdiva, In Tilikoro, two
men were caught and thelr property taken away. In Fasonbouva, three men were caught, and
property including radios, casetie tapes and a gun was taken. Five houses were also burned down,
Many houses m other owns were also burnt down, including 10 in Sandia, two in Tenkeye, 10 in
Torava ard 6 m Marfiva. On 13 January, the unk artived in Kurabonla, whereupon the people who
had been abducted to carry stalen property on the patrod were released, A truck from the RUT base
at Yiraia (Neya Chicfdomy was provided to carry the 50 man anir back to Koidu (Ghense Chiefdom,
e {hstricn,

O A fanuvary 1998, RUE forces burmed o total of 11 houses in the vl Pardala
and Henckarna (all Neya Chicfdom) en roure from Kavima (Sandor Chiefdom, Kono Districr s
Mansofensia (Neva Chigtdom), In Mansofenia, RUT forces began o bum houses, Villagers repast
begin surprised, having been informed earlier by one of the RUF commanders thar Mansofenia was
an RUT base. That RUF communder shot dead another RUF commander with a pistal”

fages of Dunamazg,

February 1998
Inn February 1998, the combined forces of the ARPC and the RUF were driven out of Freetown by
the Nygerian-led BCOMOG intervention force,

After T Pehruary 1998, a H00-man RUTF/AFRC unit known as “lunea One” aetived i Fadugu
{Mambaolo HQ 1own) and poceeded o attack many suerounding villages as pars of *Operation Pay
Yourselt, Armacks were made upon Kaghasia, Kafogo, Wassasie, Thankorosidia, Mading,
Kasandakora, Kakavo and Kamanda.”

FRUE furces o retrest

U 15 Pebruary 1998, ECOMOG forees entered Fadugu town forcing ARFC
towards Kabala, Faduga rown became the focus point for surrenders by RUF/AFRC forces presens
in the surrounding villages, as a result of which ECOMOG ser up a screening process,”™ Ar least two
Lillings of surrendered RUF/AFRC forces by BECOMOG soldicrs are recorded. BECOMOK
coopetated with the CLF o set up a town defence plan that incladed civilians,

e Y

CDF forces had made rhe mam rowme berwcen Magburaka aod Kowdu impassable o regoanng

RUF/AFRC forces, so the main route used was through Bumbuna [Kalansogoia, Toakolil and
Bendugy {Sanbain Bendugu, Tonkolil) into Neini chiefdom. Afrer 14 February 1998, 1 large convoy
of RUF/AFRC vebicles mowved through the towns of Alikalia (Nebad Chiefdom? and Yiffin (Neint
Chiefdom} through rowards Kavima {Sandor Chiefdom, Kono Distriery. n both Alikalia and Yiftn,
until early March 1998, there are reporrs of continual harassment of civilans and their propenty
being taken by RUL/AFRC forces as part of “Operation Pay Yourself™,

“More deratl i roquired from rhe records on s,
WM

2 Mesre detail s reguired S the records on the sereening process,

sre deve] v required from e rocords on these antacks.
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Thrensghout March and April 1998 in Scheneh chiefdom, the number of RUP/AFRO forces present

grow. There are also reports of continual looting of eivilian property and c»;pmp'}'it:im of dwelfings
o house RUTFSATRC forces and there families. Civilians in Kalkoia (Seagheh Chicfdon) report
seeing sooali i.g,(}M()(g patrals shortly after the arrival of the main BCOMOG 2 Bartalion
reached Kabale i ocady March, Shortly afrer BCOMOG ardved in Kabala, RUF/AFRC forces
occupied the own of Serekolia (Mongo Chiefdom).

Afrer 15 March 1998, ECOMOG forees commanded by entered the town of Afikalia from the
north, A company of ECOMOG forces remained in ;\fxm%i:i, whilst 2 platoon was dispaiched
Yitfin town (Neini Chiefdom), in pursuit of RUF/AFRC forees, ECOMOG met Bule resistance on
entering Yiffin, In both Yiffin and Alikadia, ECOMOG forees and Section Chicfs accepred the
strrender of unkaown numbers of RUF/ATRC forees, who were tssued with documents identifyving
them and then sent o Kabala or Makeni for furdier questioning by ECOMOG.

bmediately atter entering both Yiffin and Alikalia, BCOMOG mer with the Secrinn Chiefs and k
requested that bunters be gathered together w assist ECOMOG wonps, tn Alikalia, 50 bunters were 5

rapidly asserbled and registered at the BCOMOG base. ECOMOG firstly provided rraining 10
those who registered in how to use an AK-47 1ifle, and secondly prdered those trained to search the
bush around Alikaliz town for RUF/AFRC forces,

By 14 March 1998, ECOMOG wroops bad deployed ro the northern town of Simkunia (Dembelia
Sinkunia Chiefdom) 1o the North of Kabala, Ch efdom) report
arresting and tving up a local ARFC leader and handing hinn over to ECOMOG forees in Sinkunia
After 14 March 1998, ECOMOG forees arrived in Falaba town,

ilians 1o nearby Paluba (Sulims (

On 26 March 1998, an RUF/AFRC univ attacked the town of Rossha in the : Republic of Gulacs,
bordering Mondo chictdom The previous day this unit abducred 40 civilian men in Kamaron and
Hians were killed

Kirda [both in \h‘mgm Chiefdom) o guide them L*n’nuyh o Kosaba, Two o
during the attack, RUT/AFRC forces tonk items Bke foam mattrosses, guns, radios and foodsiofts
trom Kosaba, EsL E aduct ses were forced wo carey the looted property baci 1o the RUFZAPRC base
i Mansoleni,

O 28 March 1998, ECOMOG forces stationed in Falaba Sulima Chiefdom) rece
RUF/AFRC buildup o the south of the town, A jl_mmg by reported tha RUTF/ATFRO forees had
caprured his friend and killed him ax a ritual sac - An BECOMOG armourad car fired from
Falaba (Sulimz Chiefdom) in the direction of Alia { ’mvm £ hich
the moring o 29 March, RUF/APFRC forees w:»pumd;d and attacked Talaba rown with heavy
muchine guns and RPGs, killing 18 civilians, looting and burning down aver 30 houses, ECOMOG
withdrew to their pre-existing position in Sinkuniz Palaba was aacked by RUTFAAPRC forces again
on 3 April, thereby seeuring BUF/ATRC control of Palaba vatl the arrival of Guinean tmops in late
May 1998, The Guinean contingent remaioned until lire November 1998,

EL Joas I L el sres f dl

tanny willage, In the early hours of

Ceatlicr Mapping Reporr ~ Facras!l Analvsis
Farsr drats, ,‘)] {Oxctober ,:H”3
Page 67 of 300
EIRAFT OXNLY: ROT PFOR DISTRIBUTION




3219

NO PEACE WiTHOUT JUusSTIOCE

O A March 19SS, BOOMOG in Afkalia received fEpOTs from clviliuns of 2 large concentraion
ARFC/RUT forces arcund Worombala in the southern up of Neini chiefdom, bovdering with
Tovkodilil Distict, HCOMOG forces based in the town and 40 local hanters were disparched by
ECOMOG from Alikalia, Failing o locate RUF/AFRC forces, they rerurned o Alikalia in carly
Aprid 1905,

Io carly Apedl 998, a contingent of Guinean ECOMOG troops attacked Serckolia wown Moago),
entenng frome the dircetion of Kabala, Residenrs report secing 13 wucks, an unkoown number of
ground wroops and 4 helicopter gunship, RUF/AFRC forces remreared from Sercholin rowards
Kurolwmnba, ECOMOG moved through Sercholia, and extablished 2 base in the ncarby town of
Mongo Beodugu {Mongey, There are also reports that shordy after moving from Serekelia,
RUF/SAFRC forces established a base In the town of Serla (Mongo Chiefdomy, close Memgo
Bendugu, and on the man road southavards 1o the other RUF/ARFC bases in ’,‘\c‘a cliefdom.”

On 18 April 1995, g Targe number of RUF/AFRC forees arrived in the village of Mansofenia (Neva
Chietdomy). They had more than 20 Hoada moweeyeles and o large and 2 vacded amount of
wesponry iocluding RPGs, TMGs, AK-47s, shotguns, mortars, grenades and bladed wes qmm Tl
AFRC forces. On 13 April, a large meeting of civiflans and al! miliar

town was sealed ot by R{

forces was convened. The RUF/AVRC forces were divided into five groups, 1o be based at
Munsotenia, Y, i\urc_;i)fﬂf‘lla neva Chietdom), Mansodogu {Mongn Chictdom) and Adikalis

and a

(Diang Chietdom), On 20 April, some of the RUFZAFRC forces moved owards Kurobonla
much smadler group meoved 1o Mandoduga, The Abkdm and Mansofenia groups remained
Mansotenia.

Late morning on 27 Apeil 1998 RUF/AVRC forees attacked Yiffia from the casterly directions of
Krutor and I\ammwha a village ‘both in Nieni Chiefdow,”™ ECOMOG forces were ambushed with
an RPCr whilst sexung up defences and retreated from Yiffin, The ECOMOG commander informed
the Sucuﬂ m Chiet that the town should be evacuated because they were unable to defend against the

RUY FROC artack. Many civilians Hed the town into the neartsy bush, RUF ooops had red marerial
tledd masmd their heads and AFRC had white picves tied around their heads. The house f the Town

Chiet was destroved with an RPG, The chief was shot in the mouth but escaped to Alikalia, A

number of the RUF/AFRC forces wore uniforms similar ro thar of ECOMOG and informed
civilins thar they should head o the centre of town where they wouald be protected. RUF/AFRC
forces gathered between 200 and 300 people in a barn, firing into the building before setting it on
fice. Later that afrernoon, RUF/AFRC forees lest Yitfin in the direction of Alikalia. On 28 April
IW98, returning civilians buried over 200 dead civilians in a mase grave in Yiffin, Two ECOMOG
forees wore afso killed in the arack, after which Yiffin was Jeft undefended.

Around mudday on 28 Apeil 1998, RUF/AFRC woops atmcked Alikalin. FCOMOG forees and
were dar that time duyg into wenches,

hunters (speeifically, tan bunters and one BCOMOG sold’
having been warned of the artack by civilians escaping the RUF/AFRC astsck on Yisfin on 27 April

“ More informarivg is required from the records on this base and whether i fact oxiered,
s likedy dus gronps moved from Mansofenia bt further clasification is regquivest from the seoonds on s,
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were dug, and for three weeks local militls and ECOMOG {orees were placed on 29 houe-guard
around the e,

By the early moming of 22 May 1998, a large number of RUF/ATRC forces attacking from the
RUF base ar koinadugu village (Sengbe Chiefdomy had caprured the wown of Padugu (Mambolo
Chiefdomy. The 40-man ECOMOG unit was brietly driven from town, One CDF member was
shot dead and his bodyv cut up by RUF forces. BEleven civilians were killed in the anack and an
unknown nuwsber of houses were bumed dowa, On the same day, by 1006, BCOMOG
reinforecments frorm Kabala arrived, bur were ambushed in Kafogo village, nearby Faduga On 23
May, BCOMOG, SSD and CDF forces attacked Fadugu with the assistance of wr sapport
RUF/AVRC forces retreated wrwards Kabala, HCOMOG forces immediately performed & house-
w-hiose search of Fadugu, during which cvilian property was taken,

June 1998
On 2 June 1998, RUF/AFRC forces entered YitHn (Neind Chiefdor), under hewry eaindall. Using
cuthisses, they tore the corrugated zine roofing from an soknown number of houwses, claining they
were “repairing’ the properties, RUFSAFRC forees vemamned o Yiffin uard the nest dav
songs and barassing dvilinns throughout the night.

, Singing

On 3 June 1998, RUF/AFRC forees attacked Koodembaial (Dlang), In this avtack, RUF/AFRC
forces eut off the himbs of an unknown namber of children between the ages of three and five, The
RUF/AVRC forces searched every house in town, with the exception of the mosqgue and the Roman

Cathodic church,

On 6 June 1998, RUF/APRO forees coming from the dicection of Yiffin and Kalankor (both in
Dang Chicfdom) aracked Alikalin towa, HCOMOG and local militin repelled the RUFAFRU
attack by midday on 7 fune 1998, RUT/ATRC forces killed rhree civilian men i the bush nearby
Alikalia and one woman was shot in the stomach while attempting to escape. On 9 June TOU5,
FCOMOG commanders in Alikall ordered a unit of 40 locad militia o travel 1o Firawa (Diang
Chigrdom:, to establish the whereabouts of the RUF/ATFRC forees that aracked Alikalian, On the
road o Pirwa, s umr stopped at Kulanakor and learned from residents thar the RUF/AFRC

torees had moved to Gheferch Sencheh Chiefdomy in scarch of Bvestock. On thelr retarn o

Abkaba, on 10 june, ECOMOCG ordered the Tocal militia to reruen 1o the wenches, where they seaved /
untif 17 June hetore betug allowed to freely move around the rown,

On 30 Juse and 10 July 1998, soldiers of the SLA 17 Batalion moved through Alikalia wowards
Yiffin, dislodging rhe RUF/APRC forces, on way 10 engage RUT at Kavima (Kono Disticr
LA S
an advance deteree for Alikalla, One company of SLA forces remained in Yiffin, whilst the
remander advanced m anack RUFSAFREC pasitions in Kavima (Sandor Chicfdam, Kono Distien.

IMOG i Alikalia were informed by the commander that SLA forces would remain in Yiffin ay

AFRC, On

Avthe end of fune 1998, Alkalia, Yiffin and Kabala were cut of the control of the RU
24 June, the CDF was officially formed in Diang chiefdom,
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On 23 September 1998, RUF/AFRC forees lefr Kuronbonla {Neva Chiefdom) for the town of
Kamaron Mongo Chiefdom}, arriving in the early evening. Twenty-five men and 15 women were
derained by RUF forces in a church in the wwn, RUF/AFRO forces entered every house In the
town and wok property, incuding food items, vestock and domestce goods. The swlen property
was boaded oo trucks and driven to Kuronbonla, Fifteen bouses were buent when the RUF/AFRC
forces left Kamaroo the next dav,

October 1998

On & Gorober 1998, RUV/APRC forces attacked Alikatia (Neind Chiefdom) from ¥
Chietdom) in the nerth. Although CDY and BCOMOG resisted the awack, RUF/ATFRC burned
down over 200 houses along their rewear rowe, CUDEF and BCOMOG forces pursved the
RUF/ATRC anic over 2 males our of Alikafia wowards Flraea, -

awa {Ncind

On 16 Ocrober 1998, RUP/ATRC forces moved from hatonbonls (Neva Chictdom) and destroved
the bridges over the Batin and Bagbe rivers along the main road through Mongo chiefdom, This was
w0 prevent ECOMOUG forces stationed In Mongo Bendugu (Mongo Chicfdom) from enering the
Neya chiefdom, and putting pressure on the RUF/ATFRL bases in Kuronbonda and Mansofenia. Ar
the Bagbe crossing point, they desteoved the conerete on both ends of one of the main sappore gails,
causing the wooden shits that made up the bridges w fall into the dver. The bridges were rendered
impassable to vehicles,

On 28 Ocwober 1998, & Lirge number of RUF/ATRC forees from Kurobonla auacked the
FECOMOG base ar Mongo Bendugu, Since thev had earlier destroved both bridges over the main
rond, the attack was carried ous on foor, Two RUF/AFRC forces were sent into Mongo Bendugu o
surrender to TCOMOG, distracting their attention away from the main atack, which came along
the scuthern road from Seria. RUF/ATRC forces killed over 20 cvillans and three BCOMOG
soldiers. BCOMOG retreated from the wown 10 an unknown location, leaving behind arms argd
amnmunition. RUFZAFRC forces took possession of this weaponry, in addition 1o loating livestock
and domestic gouds from civilian rosidences, An anknown number of civilians were captored and
forced o carny the stolen property over 30 miles to Kurobonla ™

November 1998

Berween 1and 7 November 1995, RUF/AFRC forces again attucked Alikalia, They were repelled by
combined BCOMOG and CDF forces who, having received warning from g keeal Sirmer, engaged
the RUF/AFRC artack a mile out of Alkalia. Op 2 November 1998, RUF/AFRC forces artacked
Kamarantak {Diang Chicfdom]. SLA forees based in the village repelled the arraci.

On 11 November 1998, RUF/AFRO forces entered the town of Musaia (Follosuba Dembelia
Chietdor) and occupied the twn for the dav. An unknown number of civilians weee beaten with
tren bars, sticks and bels, An unkaown number of civilians were ted up and left in the sun.

S There are reports at vhis e of n-fighdng within the RUF, which requires farther infonmation,

Comnthet Muppany Report ~ Factaal Anadvsis
Fiest deaft, 31 Otoher 20005
Page 72 of 300

DIRAFT ONLY: No¥T PR DISTREBUTION

S99




39299

N

L3
NOo PrEackE WITHOUT JusTrlc

(i 12 January a group of RUF/AFRC forees reinforced Kumba Wuollen Balin (Neva Chietdom;
from Kono Districr. The leaders of those {orces were saving that t]m wanted 1o join the fighters at
Makeni te launch an atack on Guinea, but BCOMOG and SLA were based in Kabala, blocking the
miost convenient route Gainea,

Around 13 and 20 January 1999, a very large RUF/AFRC foree comprised of different unirs led by
different v'uml"n'mdua on their w ay to I reetown stopped in Fadugu, Muambolo chiefdom causing the
population o fetrear o the surrounding bash,”™

On 28 Jamuary in i";uiugu Mambolo Chiefdom) there was a battle beeween SLA forces and
ECOMOG against RUF/AFRC forees.”

In February 1999, AVRC forces antacked Tomaniz {Sengbe Chiefdomy and then they skirted
northwards on the main road avoiding Kabala, wis Serckolia {Mongo Chiefdom), Ghenikore (Sengbe
Chietdomy, Fadugu (Mambolo Chiefdom), towards Makeni town. Daring this expedition, they were
ambushed by CIDF forces, In Tomania, they captured all the women and wok them to g far rock
hehind the town where they were sexually abused. They also abducted men and womien 1o carry

their looted Foodstuff to Serckolia, ™

Another RUF/AFRC unit wax active in Wara Wara Bafodia chictdom, where attacks were made on
Magbgbe, Bafodia and Kakonsio, In Bafodia town, the RUT commanders gathered the population
amd divided 2t oy three g groups. One group reamuined in Bafodia, the secnnd was deported w
anuther village, possibly Katawuyia, and the third to Kakovia After five days the RUF forees left for
Karawie,

From 15w 20 February 1998, RUT
i Prectown, arrested oivilians, captured them and killed some of them, Seventy houses were burnt
down and women, both voung and old, were sexaal abused ™

/AFRC forces passing through Padugn {f\iﬂmh(d{fi o the win

Oy (} February FWE, 4 larpe number of RUT/AVRC forces artacked Bafodia (Wars Wara Batodia
Chiefilomy, where they spent the day. During the attack, the RUF/AFRC forces amputated the
limbs of four civilians, incleding children under five vears of age, and they raped five women, Two
of the amputees died, They also ook property and abducted five people o ¢ carry the loads.

Between Mureh and Aprdl 1999, a battle went on in Ghenckoro and Pogo, (Diang Chicfdom)
herween RUTF forees and CDV forces. Towards mid-April, i Bafodia (Wara Wara Batodia
Chietdom), RUF/APRC forces enrered the wwn and intee m&uud themsebees s “SEA loval forees”

B More detal s reqoired fomy the records oa these incicherts,
# e detadl B reguired tom the reeords on dhese adens.

B More derad B reqared from the records an these incidents.
W More derail s recoored from the records on vhese incidenes.
2 Yare detadl s recuired on these inadents,
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area by SLA forces coming from the western part of Mile 38 along the Freetown Highway, Foar
davs later, RUF forces mounted an ambush on SLA forces slong the Mile 38 axis.  Ar this time,
ambushes and fighting along this road were common, as 2 resule of which the SLA forces mounred
checkpoints along the road. In an attempt to resolve the matter once and for all, sbout one week
later, on 28 fune 1993, SLA forces atacked Mile 38 with significant support from Alpha Jets, which
bumbarded the town, During this arack, 2 large number of people were killed, houses burnt down
and vehicles were dcstrm},'{:dv.vﬂ‘

1996

Dyaring 1996, Sanda Magbolontor, Dibia and Kova Chicfdoms were quier end free from any aetivity.
Throughout the vear, the CDF were deployed in Kasseb section in BRM Chiefdom, which 1o a large
extent prevented RUE incursions into thar chicfdom.

In January 1996, a large number of RUT forces entered the nordh of TMS Chicfdom from
Libeisavgabun Chiefdom, Bombali Disteict. These forees passed through o number of towns, where
they captured up to 306 civilians, in particular from Fura and Madina i the centre of the chietdom.
The RUF forces then moved ro a hill called Fantima Hill, o the booadary with Bova Romende
Chiefdom cluse 1o Makola Valley, I 4 forest called Kaghberen-Gheram.™

On 5 February 1996, RUT forces coming from Robis along the Makeni Highway emered Buya
Romende Chicfdom and burnt two vehicles near Foredugu, As 4 resulr, the civilians deeided that
they would organise themselves with cutlasses and launch an attack on the RUT forces, However,
when the RUF forees started shooting st them, although there were no casualues, the ovilians
decided w dishand and not Gght the RUF forces any looger. In March 1996, some ROCOMOG
furces stationed in Lonsar actived fn Poredugu, where they were joined by the CDV. | should be

noted thar throughout the vear, the RUT forces eontinued 10 hunch aracks on Lansar,

Daring March and April, RUF forces based in Masimera {Marampa Chicfdom) wert south 1o
Rekatie, where they waok properry and abducted some people. This was 1o continae on a sporadic
hasis until the end of 10977

peran 28" Bartalion of ECOMOG were deploved in Post

=

In November and Decernber 1996, the N
Loke ween, ™

1997
During 1997, RUF/ATRC aracks appear o have taken plice mainly on ECOMOG and
Governpient positions, although aot very many inadents are reported. Tt is passible tha

P More dettl s required from the records on dese iwidents,

Y One report mentions that 300 people ware killed ar this tme. Thes requaires further cross checking from open
sOuree aterils.

M Mnre detail is reguired from the records on these aricks,

= Mure detal Is reguired from the records on these ingidents,

42 More fnformation bs required from the records,
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After rhe intervention in Freetown, some RUF/AFRC 1’(*«‘rrrmpc<;l in Bamkrn (BKM Chiefdom) ar
the border with Dibiz and S"Lﬂdsi "dugbnmnmr Chicfdoms. From there, some left through Sendugu
iSanda Magbolontor Chiefdom) 1o reach Kamakwie in Bombali districr. In mid I*cbnmry LU,
some of these forces {called Brzgﬁdé Advance) left Bainkro 1o go Barmol in Kambia Dissoct, this
troop was called Brygmde advance. The RUF/AFRC forces burnr eght houses and abducted 30
civiliany, who were forced w carry stolen property. Two days later, they reached Rambia Town
{Kambiz District), where they again mok property, barnr houses and killed eighe people.

@

el

From Nambia rown, the RUF/AFRC forees launched simultancous ariacks on Rokupr (Kambia
Distriety and on Mange (BRM Chiefdom). While CDI and BOCOMOG foress were based in Mange,
they were m‘&*fp“““f”r‘cé by the RUF/APRC forees and revreated 1o thelr headguarters in Pors Lok,
In Mange, 62 houses were burnt down, six people killed and an unspecificd number of people were

abducted.

On the same day, combined RUF/AFRC forces went back to Bainkeo, The Guinean contingent of
BCOMOCG and CDV left ther F’«nrr Loko headaguarers, equipped with armoured ranks, and went
attack the RUF/ATRC forces in Bainkro. However, they were repelled by the RUF/AVRC furces
and s ey estublished & wmpaorary base in Kabatha, 5 miles from Porr Loko town.

Two days farer, RUT forees left Bainkeo to Kasseh section. They attacked villages including Rokon
and Robarh Kantakathe, where they encountered resistance frivm the Ghethies (CID9, The RUYV
forces were forced our of the town and chased by the Gherhies from Kasseh Section 1o

Magbankitha, Makoneeh secuon {BRM Choetdom).

The CDF Commander in Port Loko called on the assistance of o Nigerdan jet fighrer, As o resule, the
ea py g . . , . 154
RUTF/AFRC forces suffered a heavy bombardment, which made them sbandon thelr position.

Daring the same period, in early 1998, rerreating troops’™ from Freetown used the Freetown-
Masiaka axis in kova chiefdom and stopped wanporarily in Masherry Potha and Mile 38 Both in
Aasherry Pothe and in Mile 38, assailants - some dressed on combat sniform and some w1 combat -

shirts with red picees handherchief round their head - conducred a house-ro-house se arch, auing

El
g
s s carry their belongings, chased cvilizns into the bush, beat them and

property, mrud civilia
filled those who refused 1o el L}um where thelr propery was, Some cviliang were also smputated,
inchading one man from Masherry Potho, who had been abducted to carry stolen property, whose

left hand was chopped off witha machete because he could 1o fonger carry the load,

On bearing of the ECOMOG advance in the provinces in February, the RUF/ATRC foroes dug
deep holes across the FPrectown-Masiaka highway, afrer which they left and proceeded further north,
barn; ng all the houses they had erecred before | leaving, Many civilians were forced w caryy thair
property, One incident relares the ampuzation of both hands of one abduacter from Mike 38 who had

BTz e specified whers this group left for,

® We can ot infer thar dus was e group wha later on movest o Bainkro, because the dates mwennoned for

events in Bainkro are betore those stated for Kaowa chiefdom. This may the one who werr 1o Makeni, Furth
clarification s reguired from the records.
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civilians to carry the load. On their way back from Lunsar, they went tuough Magbenthan and
Muamusa on & December 1998, burning all the houses as they passed through, This group then
headed 1o Ro Gherray Junction”™ and on to Port Loko town, where they took part in an attack on
the town on 28 December 1995,

In the months of Novemnber and December 1998, several atacks were lavnched on villages in
Matork: Choetdom, Por exampiz, in November 1998, ar Ro Gbesseh, a village hostng displaced
persons, over 20 men were abducted, people were killed and some houses were burnt, At Ru-Ghere
Junction i early December 1998, RUF/AFROU forees looked for able-body men w join in e
movement, capturing over W men for this purpose. In Deceamnber 1998, dead bodies were found in

NMukokbo, Ma Purseh, Ma Barckay and Roghil,

Also in December 1998177 RUF/AFRU fighters attacked the town of Mastaha, which 15 a straregic
Incation because it is where the Preetown highway divides into two highways, one keading to Port
Loko wwn and the other o Mile 1 RUF/AFRC forces were coming from three different areas
with the main aim of dislodging the Guinean forees and o rake their zmms and ammunivons, The
RUF/AFRC forces burnt one armoared tank, some houses and the Hmdquaru rs of the (rmnw.n\
forces, but were unahle 10 selze any ‘.vmpnus After a batele thar night, which left over 20 civilians
dead, ﬂw Guinean forces were able to repel the RUF/AFRC forces who, while leaving, abdducted
ans, nchading schinol children.

many civil

In December 1998, there was a hatde w take control of Port Loko town, Prior o this artack being
faunched, Gbethies [CDE) from Mile 91 came 1o Port Loko rown 1o reinforce the ('i"ﬂ’ and
FLOMOG forces based in the town, On 28 December 1998, very large numbers of RUF/AFRC
torces, heavily armed, passed through Ro-Gherray Junction fmm Lunsar before moving te Port
Loke Town,” This attack on Port Loko Town involved many more RUF/AFRE coming from
different directions, regroupiog and heading for the wwn. Thus, fighters coming from Kambia
Torwn, Rokupr (Kambia District) Mange (BKM chicfdom), Macoba North of Mares bur atso
Romos and f\hmum m Bombali distncr ok partm the attack,

The RUTF/ATRE forces reached Port Loko the last days of December and embarked on a fve-day
- batde with ECOMOG forces, The RUF/AFRC forees eaptured the east part of the town, called kd
Port Loko, and fought for the contral of the whole rown, However, the BECOMOG resistance was
very swong, assisted by the bombing of RUF/AFRC positions by aic. On 3 January 1999, the
Rf’l‘ﬂ FRC forces left the town wsing the same route to the enst rouse. ™ During this barde,
civilians were fted, including the Paramount Chiet, women were raped and houses were looted. In

U the developmient o Port Loko Town amack, 1towas mentioned tar in Decetiber, Ra-Giberray Junction was

carion 15 reguiced o the records on e dare,

Laridicarion s requined from the reentds as W where these forces came froms, alzl
fris highly Hkely that some of thess forces then Seaded for Freetown as their commmnder s reporied o bave
beent i the Western Area before 6 January 1999,

5 thet

_
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AFROC forees came arabn i Rangarma (Gorame Kono Chictdom) in June, taking advantags of
Y £ g . 3 &

thi facr vhat the Kamajors had deserted their checkpoints during the night. Many oivilians were
captured, massive looting was carried our, houses were ser on fire and oeilians were forced to carn
the stolen property o the RUF/APFRC base in Senchun {Tankora Chiefdom). In August, CDV
launched 3 successtul affensive on the RUF base in Senchun, as 2 result of which Gorama Kono
was free of avacks the rest of the vear,

1998

CGhbense - Ramarac Fankorg
RUF forces took Raoldu in lare Febroary, RUF had a presence in Ghense, Kamara, Sandor and
Tankoro Cliefdonms, where they eomuninted many atrocities, RUF forces were driven ouy of Koo
by RCOMOG and CDF i Aprid 1¥H From that dme untll December, there were seartered all
over the District in the bush, Koide Town remaining under BCOMOG conmrol, Many incidences of
vinienee are reporned mmudnmﬁ the vear, xizhuugh the rate was very high between late Pebruary
andd June,  In Decerber, RUT forees retook Koidu, which was the catalvst for the RUB/AFRC
advance rewards Preewswn,

Febroare - Jung 1998 BUF movement.ansd presence,

Sandor

Iarmar
L
Ghense /‘V
Wondu
Matindor
Prumageson ghobane Kandoe¥

MIRLRY I it

AN Crbsare

Lowend:

S EI [

e RV S A R( forces deplovement

From Japusry 1o February, olence against eiviliars and attacks on oivilan property were nampant

Omne }Huﬂﬁ by was shot desd near the Kokdu Central Mosgue by an APRC soldier afier the vounyg
bov bad he pu:i him pushing his mororbibe up the hil, Twn d& s before BCOMOG drove the
RUF/AFRC torces owt of Preetown, a group of RUF/AFRC forces artacked the Branch Fnergy
Ladee and Warchouse in Koida and swle iterns valued at over hundreds of millions of Leones. On

Contlic: Mapping Repory - Factaad A
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ECOMOG arrved in Njaiama Sewate in March-April 1998, The ardval of ECOMOG in Kono
District was characrerised by tensions with members of the CDI from Kono Districe, Mowever, us
ECOMOG came with some members of the CDF from Magburaky, the advancing ECOMOG
troops were welcomed. While in Niaama Sewafe, Brigadier Maxwell Khobe paid them a visit and
gave order to advance on Koidu Town, Thus, a combined voop of ECOMOG and Donsos moved
to Koidu, through Bumpe, Lebanon and Motema (all focated on the highwayl, where a batalion was
deployed. They also deployved ar Koakuima where many civilians from the surrounding chiefdorns
camie o foad refuge as the TCOMOG presence appeared as a safer haven, The ECOMOG and |
CDP forces faunched a first attack on Koidu town but were repelled by RUF/AFRC forces and
went back to Lebanon, However, ECOMOG and CDF forces launched g second atck and were
able w overpower the RUF/AFRC forees, who moved out of Koidu rown,

Berween March and Aprdl, the Nigerian contingent of ECOMOG was sent to Torgbombu, an
raportant town e the Gorama Kono Chictdom, They cume with heavy artilery such as Alpha jets,
wat tanks, mortar bombs and helicoprer gunships, They deploved in Jaiama and Bumpe {Nimikore
Chietdom} together with members of the CDE. The ECOMOG forces encouraged people o come
fng places, so civilians started ro come back to the headeguarter town of [aiama.

out ofF their hid

After radung Nouwdu in Tire Februaey 1998, RUF/AFRC forces arrived in Sundor Chiefdom and
otganised themselves into different groups: food finding groups and mining groups.  In this
chiefdom, they were based in Yormaadu, Kayima and Tefeva. From Kavima, thev controfied
Chiefdoms in K sirxadugnu Dmmt Massive destruction of property ook plnu: in April and most of

the farms were burnt down,

AFRC/RUT were en Ea"ii':ﬁ”l in large-scale mining in the south of Sandor Chietdom, in wwns
ncluding Yormandu, Tefeva, Bakidu, Woidala and Bendu. The RUF/APRC forces needed pmplnz 10
work In the mines asd people o find fond, so they foreed civiliuns 1o undertake this work, Many
prople were captured to work in the mines and they were forced to work all day long, The civilians
forced o work inthe mines were divided into groups, namely wipping, extraction and washing.
Mining workers were flogged, killed or burnr 1o dearh. Sick or tired workers were gither killed or
driven wav after 4 severe beating/Hogeing, Mining workers caught stealing diamonds were hmr‘t 10
death with a five-gallon rubber. RUF General St2f come every week 1o coflect the dramonds. ™

Promotion was given 1o soldiers aceording e the resuits of their missions. As an example, when
soldiers, nften child soldiers, were asked o burn houses and they burnt more than they had been

todd to, they were given mank proamorion.

Al over the chicflom, RUF/AFRC forces began Killing peaple in the busk, mainly for food beciuse
e RUF/AFRC foad stores began to run our in April. “Where is the salt, where is the Maggi,
where i the pepper” were common questions asked 1o civilians, who would be klled if they were

A Mure el 8 required from the records on this incident,
Mg detail s requirad from the records on this mateer, inchuding where the diamonds weot azd what they were
used for,
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Aprik-May 1997 and in one mcident, SLA soldiers were captured.  During this poriod, Kamajors
attacked Koribondo on several oceasions and RUF/AFRC forces were driven out during the
beginning of 1998,

Tikonko = Kakua

Duaing the scoond half of 1995, at the time the Kamajors initiation ceremony was inrrodaced in the
Distncr, town and villages in Tikonko chiefdom sent men to be inittated. During the first round of
mitiations in 1995, oaly people above 15 were inivated, but this changed later, although no date for
this change s specified. Tikonko chicfdom came soon under the contral of the Kamaiors,

A major incident ok place in Tikonks Town, shordy afrer the coup in May 1997, On 10 June 1997,
the Kamwjors chicfdom ground commander received a lerter from the high priest and inidator,
kundewst, The order was 1o gather all Kamajors in Tikooko ehiefdom ar Tikonko Town, for the
purpase of participating in an attack on RUF/APRC positions ar Bo Town, Approximately 200 or
3 Kamajors came from all divections of the chisfdom and two days later, more Kamajors arvived.
During their shore stay, civilians were 1o feed them,

At this tme, RUF/ATFRC forces began to disguise themselves as Kamajors and attack towns,
People were able to wlentdty them as RUF/AFRC forces because they had RPGy, AKETy and
grenade, whereas the Kamalors were armed with single barrel vuns, cutlasses, sticks and knives.
Onee incdent ok place on 25 June 1997, some men dressed in full Kamajor attire came from the
dircetion of Bo, riding Honda motorbikes, This was confusing to the peaple of Tikonko, becawse
Kamajors never rode on motorbikes and, ar the same tme, rumours were going round thar
RUB/AFRC forces were heading for Tikonke. Shorly afrer the arrval of these men on motorbike,
the sound of RPG fire was beard in the town, RUTF/AFRC entered the towwn taking property and
kithing people. All those wha wers entrapped in their houses were killed, ineluding 11 people in ong
house neurby the market and 2 woman who was disembowelled. One of the RKamajors based in

Trkonko wwa was beaten and wrtured before being killed. Many Kamajors died in the forest along
Lembema Road, aotth of Tikonko Town. Another similar incident oeearred in January 1998
RUF/AFRC forces coming from Bo went 1o Towama, berween Bo and Tikonko towns, hecauss
saving it was a Kamajor base. Pour civilians were killed, up 1o 23 houses were burnt and property
was tiken sway. The RUF/ATRC forees went back to Bo and staved there until FCOMOG forces
artived.

j In February or carly March 1998, there was 2 major battle between RUF/AFRC and BCOMOG
forces in Bo Town, Hundreds of people were running out of the town, flecing the havoe. The town
was set na fire, massively loored and dead bodies were o be seen on the streets of the mown”

| Shontly atter, BCOMOG woops based at Kenema gained conrrol of the town. However, on their
war out of the town, civilians were thoroughly searched at Kamajors checkpoints, At one

I s ot dear from the secords when RCOMOG arrived in Bo town, However, BECOMOG movements in the
rest af the country, s parteatar o Part Lok, Movarndsa aed Toakollll Distrers, as weli as i arefeal date
Freetomm suggests that FCOMOG roups bad o be i Bo Town by the very beginaimg of March at the Tat
* There are e further details about this in the records, This will reed w0 he addressed sharing the open searrees

s,
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Heowvever, this collaborion boerween SLA forces and the Bamajors soon started o deteriorate, In
Barri chictdom, quartels over the dismounting of checkpoints arose and checkpoints mounted by
SLA forces were destroved by Kamajors, which led the SLA forces to leave the chiefdom. Atter the
Couap in May 1997, CDF were defeated n many areas and went inwe hiding, operating from
anderground,

Feam May 1997 unsil they were repelled from the District in 1998, the combined RUT /AR forces
amposed great harms on civilisn population in general and on suspected Kamajors or Katmaors
collaborators/ svinpathisers in pariimlm‘fw For esample, in Sows chiefdom, AFRC forces were
accusing eivillans of being Kamajors and Jots of them were killed, The RUF/AVRC forces used o
patrol in the chicfdom and established themselves in Bandajuma, the chietdom headguarters, The
Bo-Pujehun Mighway, which passes by Sowa chicfdom, was constantly patrolled ar cight snd houses
alomyg the highway were set on fire and youth who happened 1 eome across the combined forces
were killed, accused of porentially being Kamajors,

Women were sesually abused and in Pujchun Town, one woman died as & resaft of having been
sexually abused. Practices of padiocking the private parts of waomen are also reported.””

bris also ceported thar when they were loosing men at the battlefront, RUF/APRC forces were
Silling a similar number of civifians,  For example, in late 1997, tn Gofor, Makpele chiefdom,
RUF/APRC forees pliced 20 people moa house and set five ro i, The reason advanced for this was
that these people were coming from a place where the Kamajors had previously ambushed and

killed RUF/AIRC forces,

The Kamajors regrouped their forces and more inttiadon ok place, iniuariag often children below,
the age of 15 At this tme, Kamajors fought with BCOMOG woops w relnstall 10 power the
Government. Starting laze 1997, Kamajors attacked RUF/AFRC forces” posidons and, after tha ]
ECOMOG intervention in Freetown in February 1998, the District beeame rapidly free of RUF and
AFRC forees and the Kamajors had the control over it They controlled the Districr by patrolling
and mounted checkpoints in search of arms and ammunitions ard alleged enemies, imposing

passes.”™

In October 1997, RUF/AFRC forces fell in an ambush near Faro in Soro Ghema Chiefdom,
Kamajors killed those canght in the ambush, wperher with their collaborarors,

Berween lawe 1997 and March 1998, many villages were burnt down in Soro Ghema chiefdom by
both Kamajors aad RUTF/AFRC furces 1o prevent the other fighting faction from seuling there,

fn November 1997 the Kamajors repelled most of the combined forces from Sowa Chicfdom,
While fewing, the RUF/AFRC forces burnt 3 houses in Bandaiuom and ser maoy villages along the

w3 More detail is reguired from the records on whiat happened in the chietidom at this done.
w1 Muore dewadl Is required from the seconds on these incidents.
o8 More derwl is roquired from the records o these incidents,
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On {3 Ocaober 1997, RUF/AFRC forces attacked the Kossoh Town FCOMOG base from four
flanks. Some members of the BLOMOG forces were caprured by the RUF/AFRC forces and kilied,
This artack led the BCOMOG forees o go on the offensive in a bid to repel and caprure all the
surtounding towns and fillages, including Kossoh town, Grafton, Jui and other nearby coastal
villages, where they staved untl 6 February 1998, when they moved on Freetown to oust the AFRC,

The BCOMOG woops based at Lungl frequentdy launched missiles andshells from rheir Lungl bases
to Prevtown and environs. The shelling was aimed at locations such as BTC, Cockerel Milirary
Headguarters, St Michuaels Lodge at Lakka, the Television transmitters ar Leicester P . the M
V9.9 government Radio Station and other places, in partcular places where they believed the
RUF/AFRC forces had Ant-Aircraft guas. Some of the shells were blank and never hit any part of
Freetown, There are reports that the AFRC used these attacks 45 a cover o kill civilians and blame it
on ECOMOG, such as the killing of over 40 civilians in Mabailla on 3 Seprember 1997.%7 Th
shelling led ro the loss of many lives, including civilians. As a result of the resulting instability in the
<ity, 4 mass exodus of civilians and their family members broke out, The only availabie route at that
rime was the peninsular leading 1o Tombo and Warcrloo., This meovement resulred 1o a maior road
rraffic accident where over 70 people lost their lives at a place called Comfore Bridge, near Nombier
Two River along the peninsular route. The bombings also led some ATRC forces deploved to these
areas to leave their positions and go 1o the hilltops for safety, leaving behind masy arms and
ammunitions of vatious spes,

This continuous shelling prompted the AFRC 1o negotiate peace with the ECOWAS mediators fed
by the then Nigerian Foreign minister, fiest in Abuia then fater in Conakry, which led 16 the signing
of the Conaliry Peace Plan of 23 Qotober 1997, aimed a1 restoring the govermmnent of President
Kabbuh. This Peace Plan contained details relating to disarmament and empowerment  of
RUF/AFRC forces and the restoration of civilian rule og 22 Aped TR, However, the RUF/APRC

torees tatled o abide by this plan and continued o attack BECOMOG tro P,

1998

Athough a Peace Plan had heen signed by the ECOWAS Commiittee of Five and the RUF/AFRC,
RUFAAVRC antacks on BECOMOG and their harassment of civilians, particularh businessmen and
other high profile people, became rampant in the city and its environs. This nstability in the city and
the counrtry at large provoked the Pebruary 1998 military intervention by the Nigerian-led
ECOMOG forees,

The intervention was fought on three fronts. One front moved from Jut rowards Freerown, a
secand front moved from Hastings Airfield towards Warerloo: and the third front moved feom
Kassoh Town theough the hills 1o R::gcm and deswn Hill Station,

PCOMOG fought several batdes along the way o Frectown. Ar Porte Juncoon, a fierce battle was
fought which made the RUEF/AFRC forces retreat towards the West end of | reptown, giving the
FCOMOG forces the upper hand o flush them our of Frectown on to the villages vin the

o More deail s required from the secords on these incidents,
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peninsular, which was the oaly exit out of the cirv. During these bartles, a lot of civilians lost thei

THives and a lot more sertously wounded by i:xhlmmm and other stoay budles; some were deliberate

gxxh ilst others were not™ Av this tme, other auxi fary forces were glvo fghring alongside vath the
ECOMOG woops, oamely the (‘.)ngsamycd Body of Hunters Society (OBHSY and the CDP
{(kamajors and Gbethis). These auxiliary troops were responsible for carrving ammunition for the
ECOMOG forces and some few “}m;ni”‘” SLA forces flghbting alongside BCOMOG, and also for
burying alleged rebels and eivilians who were killed on the way,

RUF/APRC forces statoned in Freetown, including very senior officers, mowed along the
pentnsular route with family members, collaborators and friends. They commundecred hundreds of
vehicles, madndv udlity vans and 4D jeeps, which they abandoned at Tombn, They then hoarded
fishing hoats and ferried eastwards w the Ribki River, landing at Fogbo Jeuy, These abandoned

¥

vehicles, most of which had already been seripped down, were taken o Waterlne between Februar,
and March of 1998 by the ECOMOG forces and parked io froat of the Rural Bducation Commitres
School avar the Post Office. By carly April, most of the best vebicles disappeared snd it was
rumoured by people thar BCOMOG senior Officers took some and shipped thean w Nigeris
Initally the Nigerian mifitary Officers in town used them™

The second ECOMOG fronr coming feom Hastings dislodged the RUF/ATFRC forees at Yams
Farm and persued them to Warerloo, These E,{,,()M(Kr forees Ca;}turcu Waterloo at abour [ lam
without any resistanee on a Friday morming in February 1998 During the shelling of Waterloo, 4
rwo-storey house was hit and destroved by ECOMOG shells, At Waterloo they mounted
checkpoint ar the Post Office and conducted a house-to-house search for RUE/ FAFRC forces,
during which they torared pesple, shot some civilians and detained some who were .d;c'ged “unza®
codlaborators. These people were sent 1o Kossob Town near Hastings, where some were allegedly
exeeuted.”

Thousands of cvilizns, together with the RUF/AFRC forces based at BTC, Waterlon, Tumpa and
satedlite villages, moved rowards the Waterloo dtxi sleced camp, which was cast of Warerlon, In th
afternoon of the BCOMOG capture of Watecko, an \Jp]m et Hew over the village and the camp.
The RCOMOG forces then moved to Lumps, where they established a base and a o heckpoint by
the Banga Farm arca, They executed @ young man and maltreated many others there”™ They Hxin
advanced ro Camphbell Town and attacked remnants of the RUF/APRC forces killing six of rhup.

- Three days afrer the capture of Waterloo, several unarmed SSD oficers surrendered to ECOMOG p

3 Clarificatinn s required ot thie records o shis and on how we srow some was delinerare and some was
cosllareral.
w Namelt those SLA forees whea did o change ther allegiance 1 the leders of the ATREC and insreasd resaind
‘;I[Lym we 10 Preswdent Wahhohh,
Mare information is reguired from the records on this,
e Clarifteation b regaered on the date.
 More detail is wequired Srom the records en this incident,
#* More deral is requived from the records on Bus iscident,
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| people, among other things™  Tor example, people were killed for failing to pmdm e an fdemsing

card or for being suspected of being a relative of any member of the AFRC, RUF or SLA forees,

Afrer the reinstatement of President Kabbab, hundreds of alleged RUF/AFRC eoliaborateses and
surrendered SEA soldiers, former members of the AFRE, were derained ar the Pademba Road
prisun. Somwe civilians who were members of the AFRC regime were charged with tremson and
sentenced to death, Thirte tour soldiers faced a Court Mardal, of whom 24 were execured by firng
squad at Goderich village along the Treetown peninsular,™ Following the esecutions, there were a
series of RUF attacks in the Kova Rural District. On 21 December 1998, Songo, Sx-Mile and
Newrom villages were avacked, which resulted in o mass exodus of civilians to Wareedoo” 1n the
eveming of the same day, BCOMOG forees based ar the Waterloo Post Office launched several
mortar bombs towards Banga Farm, followed by an aerial bombardment by the Alpha Jer at the
sarmie focaon,

I the curly hours of the moroing on 22 December 1998, the SLA/AVRC forces antacked Waterloo.,
Druring this stk they wok property, bame down a1y houses, abducted women and chtldtm, and
raped and ki died people. After about two hours, they arvacked BTC, caprured a mg?m cache of arnmns
and ammunitons and set fire w the ammuniton dump. This led 1o a big explosion thar killed the
commander of the forces. They then moved ro a hilliop village called Kobba Water, off Hff
Waterloo-"Tombo highway near MacDonald, where they buried their dead commander. The RUI
torees then took w rhe hills, where thev planned another atack on Freerown.

On 26 Decernber 1998, the Guineun coatingenr from Masiaka arrived in Waterloo and set up a base
at the SDA School compound, moving fater to the PSS School compound, Just after the Waterioo
attack, RUF torees attacked Tombo during the last week of December 1998, Taken by surprise the
LEOMOG Commander and his woops were dislodged and ran towards the direction of Kissy
Town south of Tombo rogether with thousands of civitlans, The RUF forces ook propeny from

the abandoned houses and then set fire 1o tham. Civilians escaped by boats 1o Shenge and Plantin

Island.
1999
On 4 and 5 January 1999, RUT forees ammcked Hasty gs and Allen, encountering littde or no

rOSISEANCE Ay !hr' [
resreated roavards Precmown,

MOy forces, who had been reduced considerably in number, progressively

In the early morning of the 6 January 199977 RUEF forces together with a large number of civilians
advanced rowards Preetown, attacking and killing ECOMOG TEOOPS forees Put up any resistance o9

M More devisl s reguired from she records on this, induding the wpes of violence inflicted on civilians a¢ these
checkpire,

o7 Maowe background and dersil 15 required an the reason wiaje.

7T More derail b required from she recards on these artacks.,

% 3 general, more detals are required o the 6 January imvasion of Fresmren,

Conflicr Mappiog RBeport - Facmal Asadesds
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berraved them during the 1998 military intervention, by failing to resist attacks by the Nigerian-led

BLOMOG rroops,

Most of the RUF forces were based at Iho Town in the northern part of Warerloo, where they made
I‘hcir headquarter at the residence of a former Minister. From this base, the RUF forces made

veral nightdy .it[’&(‘f;% an BECOMOG pns‘itifms at Hastings Airfield, often using civilian abductees in
rhuﬂ. operations, The Alpha jet retalisred by bombing Waterloo on several nccasions, RUF forces
evaded the jer by using bush paths and moving mainly durng the nightime from Waterioo 1o
surrounding villages, raping, looring, killing and burning of houses as thu went, For example, one
night they attacked Susu Town near Devil Hole ar a location called Con ‘xpuumi, where they pang
raped a policewoman aad later killed her. Many civilians escaped across the Madonke creck 1o
Lower Koya i the Port Loko Districe at this time,

The arrival 3 notorious RUF commander in Waterloo led mare civilians o flee. The Guinean
soldiers based at the Peninsula Secondare School left after g series of daily artacks by the RUF. They
were given free passage by the RUF in exch hange for ammunition, which later discovered to be blind
ar blank. The Guineans were ambushed at the Displaced Camp as they pulled aut somards Masiaka
and one of their tracks was deseroved.

kn Aprl 1999, ECOMOG faunched an attack on Waterloo by continuously shelling the rown. Some
:‘m the shells landed at the creek at the Christian cemetery. The remnants of the APRC, who we
maialy ex-SLA soldiers, pulled out of Waterloo and the surrounding villages, for ’th MOST pArt using
the Prince Alfred Road 0 Cole town and through the bush tack v Waterlon Displaced C amp. By
aighefall, all of them had feft and headed rowards Newton, The RUT forees based ag € amphell town
retreatid 1o Malanhe av, where they burnt houses, raped women and abduacred ks, voung men and
women, Some of the inhabitants of Malambay fedto Y armray, 4 village i the Koya chicfdom in the
Port Loko districe. The RUF forees finally feft Koya Rural {h:mzct in the Western Area and headed
ror Masiaka,

No sooner bad the RUF forees feft the Western area than the Kamajors entered and dviw}mcd at
Bath Comp and Warerloo in the Koya and Warerloo rural districes xwpcc tvely, At ﬁuu 1 ( Comp, th
CDF raped, lnoted, burns some remaining houses and intimidated the civilian popuiation

At Waterloo where they were roughly numbcered 30, the CDF was shown amund rhe rown by an
wedividual who was identifeing alleged rebel u;ﬁab{mxf()r\, whom they wrtured and wsually kilied.
This individual was also later killed by the Kamajors for having colliborated with the RUE,
Similarly, ar Hastimgs, the Kamajors killed many civilians whom thev alleped 1o be rebels or
collaborators,

At kassy rown, near the [DP camp, combined SLA/CDF on the one hand and ECOMOQG on the
other hand crecred checkpoints, On reaching Masiaka, the RUF forces killed and tortured civilians,
as a result of which many of them escaped and headed back rowards Kissy rown. On reaching Kiss,

7 Mere deratls are required on these incidents.
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SECOND PROGRESS REPORT OF THE SECRETARY-GENERAL ON THE
UNITED NATICNS OBSERVER MISSION IN SIERRA LEONE

I. INTRODUCTIOH

1, By paragraph 19 of its resolution 1181 (19%8) of 13 July 1998, the Security
Council reguested me to submib an initial report within 39 days of the adoption
of the resolution and every 60 days thereafter on the deployment of the United
¥ations Observer Mission in Sierra Leone {(UNOMSIL) and its progress in carrying
out its mandate, and also to inform the Council on plans £6r the later phases of
the deployment of UNOMSIL when security conditions permit these to be
implemented. “The present report is submitted pursuvant to that request and
deporibes developments since my firskt progress report on UNOMSIL (8/1898/730),
of 12 August 19958,

II. POLITICAL DEVELOPMENTS

2. The Government and Parliament of Sierra Leone have continued to take steps
to extend their authority and to reform and strengthen national instivutions,
with a view to increasing effidiency and eliminating corruption and duplication,
as well as enhancing security and stability.

ki On 2 September 1998, Pregident Ahmad Tejan Kabbah outlined plans for the -
creation of a new national security system, bamsed on the reconstitubtion of
national armed Fforces, the reform of the police force and'the integration of the
Civil befence Forces (CDF). Under this policy, the new armed forces would
comprise a total of 5,000 troops under effective civilian management and
constitutional control. )

4. Another prominent issue is the handling of the trial of the leadsr of the
Revolutionary United Front (RUF), Corporal Foday Sankoh. After Corporal Sankoh
had been brought back from Nigeriaz and placed in Government custody, RUF
armounced on 17 August 1998 a terror campaign against civilians, CDF and the
Economic Community of West African States Monitoring Group {ECOMOG) if the
Government failed to release Corporal Sankoh within seven days, suggesting that
peace negoriations could resume only thereafter., However, the Government has
made it olear that Corporal Sankeh will stand trial and that there will bs no
resumption of negortiations or peace talks in view of the fallure of RUF and the
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followed by some volatility in late August and September, marked by a
considerable increase in rebel attacks. These were accompanied by a resurgence
of atrocities of the nature and scale last cbserved during the period from april
to June, including the complete destruction of villages, and the torture,
muetilation and execution of large numbers of civilians. These disturbing
developments are reflected in more detail below.

10, The rebel build-up has been most significant in the north and brought the
area of rebel activity closer to the centre of the country. Activity around the
Koinadugu area has also intensified, as well as around XKambia and Kabala. The
current concentration of rebels in the north-west indicates that they may be
preparing for a major strike against Makeni or Port Loko. Such operaticns would
sever ECOMOG's main supply route between CGuinea, Freetown and Makeni and provide
the rebels with a foothold close Lo the capital citv. On 8 October, the rebels

P attacked Mange, between Port Loko and Kambia on the road between Lungi and the

f% Guinean border, but were driven off. The situation in Freetown itself has
remained safe and stable, and the whole of the southern province has remained
free of rebel activity,

Civii Defence Forces/BCOMOG offensive into Kailahun district

il. On 1 October 1998 the Civil Defence Forces, with strong BCOMOS support,
launched an offensive to capture one of the rebels’' main stronghoids in Railahun
districr and thus disrupt their operations elsewhere in the country. The
effects of the offensive are starting to be reflected in a reduction of the
intensity of rebel activities in the north. Reports of the dispersal of the
rebel stronghold at KRoinadugu have also been received. Continued logistics
support to BCOMOG is needed from the international community in order to ensure
the effectiveness of those operations.

12. Beveral countries in the region have already pledged to contribute some of
the additional 6,000 ECOMOG troops required to assist ECOMOG troops already in
the country, whose number has been estimated at 10,000 to 12,000. 'The
Governments of COte d'Ivoire, the Gambia, Guinea, Mali and the Niger have
, indicated. their readiness to provide contingents, stating that they could be
%a deployed if the international community is prepared to bear the costas of
transporting them to Sierra Leone. My Special Representative,
Mr. Francis G. Okelo, has initiated discussions on this matter, and the Chief
Military Observer of UNMOMSIL has been meeting with contingent commanders from
the countries invelved concerning their deployment and related expenses for
in-country maintenance and other needs,

Replovment of the Mission

13. At the end of August 199%8, UNOMSIL completed the first phase of the
deployment of its military component, consisting of 40 military observers., rhe
Chief Military Observer and a medical team of 15 personnel. In addition to
mizsion headquarters in Freetown, UNOMSIL has deployed military observers to
five team sites, namely, the thrae provincial capitals Bo, Kenema and Makeni,
the main demobilization site at Lungi, and Hastings alrport (see map). The
observers have been well received by the communities and have established good
relations with the local authorities as well as with ECOMOG and CODF personnel,

o
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FIRST PROGKRESS REPOURT OF THE SECRETARY-GENERAL ON THE
UNITED HATIONS CBBERVER MISSION IN ZIERRA LEQNE

1. IKTRODUCTIOCN

1. By paragraph 12 of jits resolution i181 {19898 of 13 July 1998, the Securz:
Uouncil requasted me to submit an initial report within 30 days of the adopti

=of the rescletion and every 60 days thersafter on the deployment of the Un‘teﬁ
Hationg Observer Mission in Sierra Leone (UHMOMSIL) apnd 34$ progress in carrying
out ite mandare, and alsc o inform the Council on plans for the later phases of
the deploymeny of UNOMSTL when security conditions permit these to be
implamented. The present report, which is submitzed pursuant to that reguest,
describes developments since my £ifrh report on the situation in Sierra Leone
(519587486 datesd ¥ June 19348,

e The pres
pesslation 11
C1E%EY o

sant report ig also gubmitted in sceordance with paragraph A9 ef
BZ (19%8) of 17 April 1993 and paragraph & of resasluiion
£ % June 19398

IT. SITUATION IN SIERRA LEONE

Aotiwiting of the Soverpment of Sierss Leone

3 Simee my last report, the Governwent of Sierra lesone has contlinued o
arrengthen LU§ authority sad improve lts organization and functioning, incliuding
through the adoption, foliowing a wide-ranging parliamentary debate, of a budgst
Tor e remsinder of 1398 On 7 hugust, President Habbab wvisited the provinzial
1 &, Fenema and Makenlie. Eome 435 of the 38 paramount chiefs have

to their districts in the south of the country

provements have sogurrsd in relations petwsen Slerra Lesonsg

<d and 23 June, s Liberian delesgation led by Senator

=3 Fraetows To deliver a spsoial seesage from Pressdent Tay.w

Ranban concerning ways o promole pLate Decween mdanﬁa, Liberia and

ha Manc River Unjon gountries. The delegation alss denied
the Liberian Sovernmeni wag supperting the resnants of She

slutionary Touncil (APRC; and the Rewolutionavy United Fys

concern thar some Libesrian dissidents wers reported Lo be




wivilian populatvion, whom they threatened to use as human shields in the event
of & counter-attack. Ko mutilations have been reported.

1%, During the past few weeks, ECOMOG has inducted fresh troops into the Xenema
gector in south-esstern Sierra Leone, with a view to reinforcing it preasence
near ¥ailabun. The deploymsnt of an additional brigade, comprising three
battalions, has enabled ECOMOG to mount more aggreszsive patrels, at uimss in
conjunctinn with the Sierra Leonean C:ivil Defence Porce. RCOOMOG has also
reinducted former Republic of Sierra Leone Military Forces {REMLF) personnel.
amounting to approximately three battalions, or 2,500 men, alongside irs own
troops to assist with the protection of supply lines and., in some cases, in
combat duties. The provision of logistical assistance to ECOMDG, Chanks to the
pilateral contribution of the United States of America, hag helped te improve
operational capacity. ECOMOS has also been withdrawing exhausted Lroops with 2
view to rotating them. Nonetheless, ECOMOG, with an estimated 10,000 troops in
theatre, is still overstretched and in need of significac: additional logistica.
support, in order to contain the rebels and restors and maintain srdey the
eastern and northern parts of the country.

|
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‘ 16, while the 0ivil Defence Force is nominally under the command and contvol ot
. ECOMDG, reporns continue to be received of unruly or criminal mehavigur on Lhe
part zf some members of the Force cutside their own home districrs. Strains
that developsd between ECOMOG andg the Civil Defence Force in some places appear
te have been successfully resolved or contained through the intervention of
senior commanders. Some members of the Force have also been accused of human
rights viclations and criminal acts, including looting, confiscation of vehicles
and civil disturbances, although allegations of summary killings and bthe tortars
sf prisoners have dropped sharply since the end of May, apparently as a vesuit
of intervention by the Government and ECOMOG. The Civil Delence Forve has made
a commitment Lo end its practice of recruiting and initiating ohild soidiers,
who romprise a high proportion of their vanks and who have been nent into

cordat
TIT. ACTIVITIES OF THE UNITED NATIONS
Beploarent of INOMSIL

17. Pursuant to the creation of UNOMSIL by the Security Council by resslution
”‘. 1181 (1%98), f wrote to the President of the Council on 16 July 1998 to inform

tim of the countries that were contributing cheervers to the mission (see
5719987673 and §/1998/674) and of the appointment of Brigadier-Jeneral
uphash £. Joshi (Indial as Chief Military Observer. In accordance with
aragraph 5 of resolution 11831 (1958), I took advantage of the presence ot
sresident Kabbah at the special conference on Sierra Leons, held at Headguarters
on 30 July 19%8, to proposs to him the terms of & status of mission agreemsnt,
As ! informed the Presgident of the Security Council in my levter of
2 ARugust 1938 (§71998/714), the Minister for Foreign Affalirs of Sierrva Leone,
Mr. Sama Banva, at once replied indicating his Government’ g acceptance. As 7
alsoc menticned in my 3 August letter, on the basis of the Government of Sierva
Leone s programme for the disarmament, demobilization and reintegration of
former combarants, issued to partisipants at the special sonference, I have

T G
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SIERRA LEONE: SOWING TERROR

Atrocities against Civilians in Sierra Leone

GLOSSARY OF ACRONYMS
L SUMMARY

II. RECOMMENDATIONS

To All Parties Involved in the Present Conflict in Sierra Leone:

To the Sierra L.eonean Government:

To the Liberian Government;

To the Guinean Government:

To the United Nations:

United Nations Security Council

United Nations High Commissioner for Refugees

To ECOWAS and ECOMOG:

To the United States. United Kingdom, European Union, and other Members of the International

Community:

111. HUMAN RIGHTS ABUSES COMMITTED AGAINST CIVILIANS
Human Rights Abuses Committed by Members of the AFRC/RUF
A War of Terror against Civilians

International Law Governing the Crisis

Killings, Mutilations, Sexual Abuse, and Enslavement by the AFRC/RUF
Atrocities Against Children

Gender-based Violence

Abductions

Forced Labor

Sexual Slavery

Forced Recruitment

Other Violations of International Humanitarian Law

Abuses Committed by Members of Civilian Defense Forces (CDFs)
Killings and Mutilation

Recruitment of Child Soldiers

IV. SIERRA LEONEAN REFUGEES

The Situation of Sierra Leonean Refugees in the Republic of Guinea
Assistance

Refugee Protection

Situation for Sierra l.eonean Refugees in Liberia

Separation of Ex-combatants from Civilian Refugees

Assistance and Protection in Vahun

Kolahun Camp

V. THE INTERNATIONAL RESPONSE

The United Nations

The Organization of African Unity, ECOWAS, and ECOMOG
The United Kingdom, European Union and United States
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Killings and Mutilation

The scale and nature of abuses committed by Kamajors and other members of CDFs
differ significantly from atrocities carried out by the AFRC/RUF, but the abuses are
often no less horrific. Many witnesses of abuses committed by Kamajors spoke of the
grotesque nature of killings, at times including disesmbowelment followed by
consumption of vital organs, such as the heart. Acts such as these were intended to
transfer the strength of the enemy to those involved in the consumption. Killings by
Kamajors usually targeted people they believed to be members of the AFRC/RUF and
their civilian supporters.

A Sierra Leonean Catholic priest described how the Kamajors reacted to the presence
of the AFRC/RUF in Koidu in early February, just following ECOMOG’s takeover of
Freetown:

On February 7th, they [the AFRC/RUF] started “Operation Pay Yourself.” On
Friday the 13th, I went back to the mission. The youths had called the
Kamajors who started arriving on the 11th, 12th, a day or two after “Operation
Pay Yourself” had ended. They came from Sewafe, Punduru, Gondama...
When they found AFRC, they would kill them immediately. The Kamajors and
youths started burning [AFRC/RUF] soldiers and collaborators. On about
February 11th, they [Kamajors] called a meeting at the town counsel. They
said it was to restore law and order—they said if anyone knows where they
are, they should tell us. They decapitated one surrendered soldier and I saw
them eat his raw liver and heart.44

Another witness from Koidu remembered:

After the first night of “Operation Pay Yourself,” the youths and the Lebanese
businessmen called the Kamajors. The Kamajors came, and if they and the
youths caught soldiers, they burned them alive with tires and petrol.45

Several foreign residents of Sierra Leone that had worked with or observed Kamajors
in the field concurred that this “take no prisoners” policy was widespread. One foreign
trainer of the Kamajors claimed that the fighters were as “malicious as the
AFRC/RUF”46 but committed fewer abuses due to their supervision, even though this
was limited. The Kamajors have been led by Capt. Samuel Hinga Norman, deputy
defense minister, who in recent months repeatedly stated that all CDFs were now
under the control of ECOMOG.47 With their knowledge of the local terrain, Kamajors
are frequently relied upon by ECOMOG as combatants and guides in unfamiliar rural
areas.
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{1 and 12 February 1998 they captured and killed AFRC soldiers. Some were decapitated, others were
doused with petrol or had tyres placed around them and were burned alive. Such killings also took place
in Freetown in the days immediately following the remaoval of the AFRC and RUF. At least six people
were killed by civilians in revenge antacks. They included Mohamed Bangura, also known as Saccoma,
who was bumed alive, Sheik Mustapha, who was beaten to death, and Musa Kabia.

Severalindependent sources referred to isolated incidents of extrajudicial execution together with
ritual cannibalism by members of the CDF. Ritual cannibalism s not, however, accepted behaviour or
policy among the CDF and is rejected as abhorrent by most CDF. It appears to he carried out only by
a small number of kamajors, in particular in the region around Kenema, who subscribe to animist beliefs.
One such incident was reported to have occurred on 27 March 1998 when a boy aged 17 from Kenema
was detained by kamajors and accused of collaborating with the AFRC and RUF. He was taken 10 the
market place and forced 1o buy vegetables and other ingredients. He was then reported w have been
killed in a cannibalistic ritual.  His partially burned body, with the heart removed, was Jater geen by
— witnesses. Other incidents of ritual cannibalism were reported to have taken place during April and May
1998 at Panguma, north of Kenema. These incidents must be investigated by the authorities and those
responsible brought 10 justice. Longer-term measures, including increasing awareness and understanding
of the cultural basis for this practice, are also needed in order 10 eradicate ritual cannibalism,

\ On 28 Apnit 1998 President Kabbah announced that the CDF had been placed under the
command of ECOMOG. , The following day a kamajor leader in Bo was reported to have cnicized the
& growing lawlessness of the kamajers and called for the registraion of all CDF, who were apparently

roaming the streets of Bo.  Although nominally under the command and control of ECOMOG, the
behaviour of the CDF continued to be undiscipined in the following months, parncularly i arcas other
than their pwn villages, towns and districts. Reponts of extrajudicial exceutions and torture of prisoners
decreased sighficantly, however, from June 1998, apparently as a result ofintervention by the governien

IMOR, and the discipline of many CDF units improved signi ficantly, Y i

- *‘1 ;’,»?v;x‘fa)eﬂ% " /«WW’““ W&’”{ -««"’},‘ .

Some invidents of extrajudicial execution, torture and ill-reatment, however, continue 10 be
reported. On 26 October 1998 four captured rebels were reported 10 have been extrajudicially execuied
in the village of Romeni, north of Port Loko. At least another 10 were reported to have been killed afier
being captured during the attack on Alikalia in Ociober 1998

In late August 1998 a voung woman trom the area around Kenema who had previously handled
goeds footed from the World Food Programme (WFP) by rebel forces was reported 1 have been
interrogated by a group of about 20 CDF in the town of Kenema., When she made remarks considered
offensive by the CDF, she was stripped and beaten.  She was then taken to an unknown destination.
Reports were alsa received in September 1998 of illegal arrest and detention of civilians by the CDF
although it is unclear whether this practice ts contimuing.

Criminal acts, such as looting, confiscation of vehicles and civil disturbance, by the CDF have
continued. Civilians have been harassed and money and goods extorted in exchange for permission 1o
pass through checkpoints along major roads. The CDF have imposed their authority through fear and
imimidation with the result that many people are afraid 1© make formal complaints to the authorities showt
their conduct. Durng September 1998 there were persistent reports of interference with the debvery of
humanitarian supplies.

Littke or no action is known o have been taken by the authorities against members of the CDF
who have been responsible for illegal arrest and detention, trture and ill-treatment and extrajudicial
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Sixth report of the Secretary-General on the United Nations

Mission in Sierra Leone

1. Introduction

{.  On4 August 2000, the Security Council adopted
resofution 1313 (20003, by which it extended the
mandate of the United Nations Mission in Sierra Leone
(UNAMSIL) until 8 September. In that resoludon the
Council expressed its intention to swengthen the
mandare of UNAMSIL as established in its resolutions
1270 (1999} of 22 October 1999 and 1289 (2000} of 7
February 2000 with a number of priority tasks. The
Council also considered that the military component of
UNAMSIL shouid be reinforced, inter aha, through the
provision of a strengthened force reserve and requested
me 1o submit, afler  consulations  with  troop-
coptributing countrics, @ report on the proposais
contained  in resolution 1383 (2000)  with
recommendations 1o restructure  and  strengthen
UMNAMSIL.

2. The present report is subminted pursuant to that
requost. 1t comtains a description of the tasks that
would be reguired of UNAMSIL in the environmen
prevailing in Sierra Leone, its concept of operations
and the necessary (sourees,

I1. Mandate and tasks

3. In s resobution 1313 (2000) the Security Council
observed that the widespread and serrous violations of
the Lomé Peace Agrcement (871999777, anncx) by
members of the Revolunonary United Front (RUF)
singe carly May 2000 constituted a breskdown of the
prior gencrally permissive covironment, which was
based on the Agreement and predicated on the
cooperation of the parties. The Council alse aoted that

00-62062 (R 230804
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there would continue to be a threal o UNAMSIL and
to the security of the State of Sierra Leonc until
security conditions had been cstablished that would
allow progress towards the peaceful resolution of the
conflict in Sierra Leone. In order to counter that threat,

the Council noted that the structure, capability,
resources  and  mandate  of UNAMSIL  required

appropriate strengthening.

4. 1In this regard, the Security Council indicated 1ty
intention to strengthen the Mission's current mandate
with a number of priority tasks. Accordingly, the main
glements of the Mission”s mandated tasks would be:

{a) To maintain the sceurity of the Lungl and
Freetown peninsulas and their mayor approach routes;

by To deter and, where necessary, decisively
counter the threat of RUF anack by responding
robustly to any hostile actions or threat of immnent
andl direet use of force;

{oy  To deploy progressively i z voheremt
operational structure and in sufficiont numbers and
density at key strategic locations and main population
cenres;

dy  To assist, o coordination  with  the
Government of Sierra Leone, through the presence of
UNAMSIL and within the framework of its mandate,
the efforts of the Government of Sicrra Leone 1o oxtend
State authority, restore law and order and further
stabilize the situation progressively throughout the
entire COUNLrY,

(&) Within its capabilities and  arcas  of
deployment, to afford protection to civilians under
threat of imminent physical violence;
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i To patrol actively on strategic fines of
communication, specifically main access routes to the
capital, in order to dominate ground, ensure freedom of
movement and Tavilizate the provision of humanitarian
assistancy;

(2} To assist in the promotion of the polincal
process  leading  to  a  renewed  disarmament,
demobilization and  reintegration programme  where
possible.

2, In addition, UNAMSIL may be vequired o
provide assistance and support to the special court in
Sierra Leone to be set up on the basis of negetiations
and consultations with the Government of Sierra
Leone, pursuznt to Security Council resolution 13135
(20007 of 14 August,

6. It is understood that UNAMSIL, through its
deployment, would be expected to continug to play 3
key role in supporting the disarmament, demobilization
and reintegration programme and the disposal of
WEILPONS.

111. Overall security environment

7. In  reviewing the  resources  required by
UNAMSIL to implement the above-mentioned tasks,
due account should be taken of the precarious security
enviromment i which it has to operate, the continued
threat posed by RUF and the regional dimension of the
conflict. In addition, 1t should be cmphasized that
Sterrs Leone's infrastructure, ospecially in the arcas
under RUF control, bas suffered tremendous dumage.
Many rteads have been damaged during hosulities,

deliberately cratered by RUF or washed away by

torrenial rains. Consequently, movement in variou

arcas of Sierea Leone is slow and, in many instances.

any resapply of regular milbhary units can be provided
enly by air, prmarily by hehicopters. The dense
vegotation on the sides of the roads is favourable w
guerritla forees wishing to ambush military and iii.\‘“iiiﬂni
rraffic. Sierra Leone's jungle also provides a natural)
hiding place and cover for concealed movement byé
guerritia forces, fz

5

% RUF is believed 10 have a streagth of sewriﬁ
thousand fightess, 11 is relatively well-eguipped and, in
spite of divisions between some groups, maintains a
refartvely  wellestablished  system of command and
conzrud,

9. Althe same time, many members of the rank and
file of RUF have been forcibly recruited ino the
guerrilla  movement  and.  presumably, could b
persuaded to come forwurd to disarm, given the proper
incentives. Indeed, there have beea some indications
recently that some fightors may want to leave the ranks
of RUF and disarm,

1. Howewer, it may be mere difficult to persuade
RUF commanders at various levels 1o abandon their
current posture, especially since some of them fear thar
they can be prosecuted for erimes committed during the
conflict. Those commanders, who often exercise
control ovier their fighters through vielence, may ory to
maintain control over their areas for as long as they
can.  Accordingly, the possihility of  coordimated
offensives by RUF, in  addition 1o ambushes,
kidnapping and acts of banditry, must be taken very
seriously. There are indications that RUF continues its
forcible recraitment of new fighters and that it s
regrouping and rearming with assistance from abroad.
On 21 August RUF announced thar it had designated
Issa Sesay as its interim leader to replace Foday
Sankoh, following intensive diplomatic cfforts by
leaders of the Economic Community of West Alrican
States (ECOWAS). The threat by RUF against the
general population, government forces and UNAMSIL
remains real and should not be underestimated.

i1, The forves fighting on the side of the
Government, mainly the Sierra Leone Army (SLAY and
the Civil Defence Force (CDF), are sill in the process
of training and consolidating thoir presence. Although
pro-Government forees have made some progress, they
continue o experience problems relating 1o cormmand
tnd control and lugistical support. It remains essential
‘j at, in their operations, all pro-Government farces
L courdinate closely with UNAMSIL.

12, While the United Kingdom of Grear Brivzin and
. Northern lreland is providing extremely  valuable
i traiming to the new SLA, itis clear that i will ke time
and resources before the Government can rely on a
security  force capable of providing an effective
presence thronghout the country. The first batch of

©SLA  soldiers wained by the United Kingdom
i completed a six-week programme on 22 July, and a

sccond group is now undergoing training. Accordimg to
current plans, the army will uitimately have a strength
of about B304 troops organized to form 3 operational
brigades. For the time being, however. the main burden

of cstablishing and maintaining a credible scourny
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THIRD PROGRESS REPORT OF THE SECRETARY-GENERAL ON THE
UNITED RATICHNS OBSERVER MISBION IN SIERRA LEONE

I. INTRODUCTION

L. By paragraph 19 of resolution 1181 (1998} of 13 July 1998, the Sacurity
Council regmested me to submit an initial report within 30 days of the adoption
of the resclution and every 60 days thereafter on the deployment of the United
Nationg Obpervey Mission in Sierra Laone {UNOMSIL) and its progress in carrying
out its mandate, and also to inform the Council on plans for the later phases of
the deployment of UNOMSIL when security conditions permit these to be
implemented. The present report is submitted pursuant to that reguest and
degcribes developments since my second progress report on UNOMSIL {8/1998/3560)
af 16 October 1998. The present report is also submitted pursuant to

paragraph B8 of resolution 1171 {19%8) of 5 June 1598.

II. POLITICAL DEVELOPMENTS

2. Since my second progress report, the Government of 8ierra Leone has
continued its efforts to comsolidate its position, te restore the stability of
the country and to improve relations with its neighbours. The Government has
launched initiatives to strengthen the civil service and to fight corruption.
Siexrra Leone is also increasingly active in the regional and intermatiomnal
arena.

3. On 30 October 1998, the Government launched a nationwide consultative
exercise, organized with the support of the United Nations Development Programme
{UNDP), aimed at enhancing the capacity of Government ministries, other national
institutions and civil society to take charge of the development process. The
consultations exarcise is expected to conclude on 14 December with the adoption
of a national consensus on major policy issues, including natiomal
reconciliation.

4. The Governwment has also pursued legal proceedings against both military and
civilian supporters of the illegal coup of May 1987 by the Armed Forces
rRevolutionary Council {(AFRC). On 19 October 19%8, after a court wartial bad
santenced 34 officers found guilty of treason to death, 24 of them were executed
by £iring sguad. The executions toock place despite appeals from the United

2838115 (¥} 161298 [
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distriets. This rebel force iz helieved to be under the command of
3. A. J. Musga.

20. ‘There is much speculation concerning the motive behind these attacks, which
have taken place at a time when Musa has publiely offered to surrender to
UNOMSIL. These atrocities are taking place against the background of a rift
which appears to have arisen between the AFRC remnants in the north and the RUF
in the east. ECOMOG and the Civil Defence Porces (CDF) have done much to
disrupt the supply of arms and ammunition from Kailahun to the rebels in the
north.

21. In the north-east, the rebel capacity to concentrate and coordinate their
forces appears to have sroded since the time of their attack on Kabala in July.
The rebel concentration in Koipadugu area was broken up by combined efforts of

%% reconstituted battalions of former soldiers of the Republic of Sierra Leone
Military Porces (RSLMP) and BROOMDG, thus reducing the threat to Makeni and to
the Koidu-Lunesar road. Repeated rebel attempts to gain control of the diamond-
rich Koidu ares have been unmuccessful. However, the situation remains
unpredictable and the area is still in danger from rebel attacks.

22. In the south-east, rebel attacks during Ochober and November 1398 peemed
designed to surround and cut off Kenema both from Freetown and from the Liberian
border by controlling the road rhat links Daru with Joru and Zimmi. UNOMBIL, in
cloge collaboration with BCOMOG and CDF units based at Kenema, is stending by in
case the rebels’ failure to achieve their obijective should lead some of them to
open talks with the Sovernment.

23. The south and south-west of the country, including Freetown, have remained

calm, though tenmsion in the capital rose during December Efollowing a rebel
attack on the road linking Masiaka and Rogberi.

Civil Defence Forces/FCOMOG/RILME

24. In the north, BCOMOG has shown increased willingness to engage the rebels

" in the bush, while the CDF, which essentially originated in southern Sierra

%b Leone, has begun to operate in the north. Theage developments, &s well as the
reinduction of former RSIMF soldiers into combat alongside BECOMOG, appear to
have takern a toll on rebel strength in the north-sast. As noted above, an
important okbiective of the pro-Government forces has been to disrupt ammunition
supply lines between the main rebel strongheld in the Kailahun district and
rabel units in the north of the country. In the gouth-sast, the CBF, with
BECOMIXS support, has now established fairly effective control of the area south
of Kenema after stemming the rebel offensive along the Daru-Joru-Zimmi road.

25. 'The CDF in both the north and the east has, however, been hampered by
serious shortages of ammunition, communications, food, transportation and
medicines. In addition to logistical shortages, there have been cccasional
lapses in coordination between BCOMOZ and the CDF. Adir strikes launched by
ECOMOG to disperse rebel preparations for an attack on Jora on 15 Hovember
reportedly caused casualties among a CDF concentration nearby, underiining the
need for improved coordination between the two forces.
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THE SPECIAL COURT FOR SIERRA LEONE /
[7¢ (V3 M .
CASE NO. SCSL - 03 - -1
THE PROSECUTOR
Against
SAM HINGA NORMAN
INDICTMENT

The Prosecutor, Special Court for Sierra Leone, under Article 15 of the Statute of the Special
Court for Sierra Leone (the Statute), charges:

SAM HINGA NORMAN

with CRIMES AGAINST HUMANITY, VIOLATIONS OF ARTICLE 3 COMMON

TO THE GENEVA CONVENTIONS AND OF ADDITIONAL PROTOCOL 11, and

OTHER SERIOUS VIOLATIONS OF INTERNATIONAL HUMANITARIAN LAW in
\,

violation of Articles 2, 3 and 4 of the Statute, as set forth below: !

THE ACCUSED

1. SAM HINGA NORMAN, (the ACCUSED) was born on 1 January 1940, in Ngolala
Village, Mongeri (or Monghere), Valunia Chiefdom, Bo District, in the Southern

Province of the Republic of Sierra Leone.

2. The ACCUSED served in the Armed Forces of the Republic of Sierra Leone from
about 1959 to 1972 rising to the rank of Captain. In 1966 he graduated from the Mons
Officer Cadet School in Aldershot, United Kingdom. The ACCUSED has served as
Liaison Representative and Chiefdom Spokesman in Mongeri, Valunia Chiefdom, as
Regent Chief of Jaiama Bongor Chiefdom, and as Deputy Minister of Defence for
Sierra Leone. He is currently serving as the Minister of the Internal Affairs for Sierra

Leone.
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GENERAL ALLEGATIONS

3. At all times relevant to this Indictment, a state of armed conflict existed in Sierra
Leone. For the purposes of this Indictment the organized armed factions involved in
this conflict included the Civil Defence Forces (CDF) fighting against the combined
forces of the Revolutionary United Front (RUF) and the Armed Forces Revolutionary
Council (AFRC).

4, A nexus existed between the armed conflict and all acts or omissions charged herein
as Violations of Article 3 common to the Geneva Conventions and of Additional

Protocol IT and as Other Serious Violations of International Humanitarian Law.

5. The CDF was an organized armed force comprising various tribally-based traditional
hunters. The Kamajors were comprised mainly of persons from the Mende tribe
resident in the South and East of Sierra Leone, and was the predominant group within
the CDF. Other groups playing a less dominant role were the Gbethis and the Kapras,
both comprising mainly of Temnes from the north; the Tamaboros, comprising mainly
of Korankos also from the north; and the Donsos, comprising mainly of Konos from

the east.

6. The RUF was founded about 1988 or 1989 in Libya and began organized armed
operations in Sierra Leone in or about March 1991. The AFRC was founded by
members of the Armed Forces of Sierra Leone who seized power from the elected
government of Sierra Leone via a coup d’état on 25 May 1997. Soldiers of the Sierra
Leone Army comprised the majority of the AFRC membership. Shortly after the
AFRC seized power, the RUF joined with the AFRC.

7. SAM HINGA NORMAN and subordinate members of the CDF were required to
abide by International Humanitarian Law and the laws and customs governing the
conduct of armed conflicts, including the Geneva Conventions of 12 August 1949,
and Additional Protocol II to the Geneva Conventions, to which the Republic of Sierra
Leone acceded on 21 October 1986.

8. All offences charged herein were committed within the territory of Sierra Leone after
30 November 1996.
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All acts or omissions charged herein as Crimes Against Humanity were committed as
part of a widespread or systematic attack directed against the civilian population of

Sierra Leone.

The words civilian or civilian population used in this indictment refer to persons who
took no active part in the hostilities, or were no longer taking an active part in the

hostilities.

INDIVIDUAL CRIMINAL RESPONSIBILITY

11.

12.

13.

14.

Paragraphs 3 through 10 are incorporated by reference.

At all times relevant to this Indictment SAM HINGA NORMAN was the National
Coordinator of the CDF. As such he was the principal force in establishing,
organizing, supporting, providing logistical support, and promoting the CDF. The
ACCUSED was also the leader and Commander of the Kamajors and as such had de
Jure and de facto command and control over the activities and operations of the

Kamajors.

SAM HINGA NORMAN, by his acts or omissions is individually criminally
responsible pursuant to Article 6.1. of the Statute for the crimes referred to in Articles
2, 3 and 4 of the Statute as alleged in this indictment, which crimes the ACCUSED
planned, instigated, ordered, committed, or in whose planning, preparation or
execution the ACCUSED otherwise aided and abetted, or which crimes were within a
commeon purpose, plan or design in which the ACCUSED participated or were a
reasonably foreseeable consequence of the common purpose, plan or design in which
the ACCUSED participated.

In addition, or alternatively, pursuant to Article 6.3. of the Statute, SAM HINGA
NORMAN, while holding positions of superior responsibility and exercising
command and control over his subordinates, is individually criminally responsible for
the crimes referred to in Articles 2, 3, and 4 of the Statute. The ACCUSED is
responsible for the criminal acts of his subordinates in that he knew or had reason to

know that the subordinates were about to commit such acts or had done so and he

3280
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16.
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failed to take the necessary and reasonable measures to prevent such acts or to punish

the perpetrators thereof.

The plan, purpose or design of SAM HINGA NORMAN and subordinate members
of the CDF was to use any means necessary to defeat the RUF/AFRC forces and to
gain and exercise control over the territory of Sierra Leone. This included gaining
complete control over the population of Sierra Leone and the complete elimination of
the RUF/AFRC, its supporters, sympathizers, and anyone who did not actively resist
the RUF/AFRC occupation of Sierra Leone. The ACCUSED acted individually, and

in concert with subordinates, to carry out the said plan, purpose or design.

SAM HINGA NORMAN as National Coordinator of the CDF and Commander of
the Kamajors knew and approved the recruiting, enlisting, conscription, initiation, and
training of Kamajors, including children below the age of 15 years. The ACCUSED

knew and approved the use of such children to participate actively in hostilities.

CHARGES

17.

18.

19.

Paragraphs 3 through 16 are incorporated by reference.

The Kamajors engaged the combined RUF/AFRC forces in armed conflict in various
parts of Sierra Leone — to include, but not limited to Tongo Field, Kenema, Bo, and
Koribondo and the surrounding areas. Civilians, including women and children, who
were suspected to have supported, sympathized with, or simply failed to actively resist
the combined RUF/AFRC forces were termed “Collaborators” and specifically
targeted by the Kamajors. Once so identified, these “Collaborators” and any captured
enemy combatants were unlawfully killed. Victims were often shot, hacked to death,

or burnt to death. Other practices included human sacrifices and cannibalism.

These actions by the Kamajors, which also included looting and destruction of private
property, were intended to threaten and terrorize the civilian population. Many
civilians saw these crimes committed; others returned to find the results of these
crimes — dead bodies, mutilated victims and looted and burnt property. Typical

Kamajor actions and the resulting crimes included, but were not limited to:

315
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a. Between about 1 November 1997 and about 1 April 1998, multiple attacks on
Tongo Field and the surrounding area and towns during which the Kamajors
unlawfully killed or inflicted serious bodily harm and serious physical suffering
on an unknown number of civilians and captured enemy combatants. Kamajors
screened the civilians and those identified as “Collaborators,” along with any

captured enemy combatants, were unlawfully killed.

b. On or about 15 February 1998 Kamajors attacked and took control of Kenema.
In conjunction with the attack, both at and near Kenema and at a nearby location
known as SS Camp, Kamajors continued to identify suspected “Collaborators,”
unlawfully killing or inflicting serious bodily harm and serious physical suffering
on an unknown number of civilians and captured enemy combatants. Kamajors
also entered the police barracks in Kenema and unlawfully killed an unknown

number of Sierra Leone Police Officers.

¢. Inor about January and February 1998, the Kamajors attacked Bo, Koribondo,
and the surrounding areas. The practice of killing captured enemy combatants
and suspected “Collaborators” continued and as a result, the Kamajors
unlawfully killed or inflicted serious bodily harm and serious physical suffering
on an unknown number of civilians and enemy combatants. Also, as part of these
attacks in and around Bo and Koribondo, the Kamajors destroyed and looted an
unknown number of civilian owned and occupied houses, buildings and

businesses.

d. In an operation called Black December, Kamajors blocked all major highways
and roads leading to major towns mainly in the southern and eastern Provinces.
As a result of these actions, the Kamajors unlawfully killed an unknown number

of civilians and captured enemy combatants.

COUNTS 1 —2: UNLAWFUL KILLINGS

20.  Unlawful killings included, but were not limited to, the following:

a. between about 1 November 1997 and about 1 February 1998, at or near Tongo

Field, an unknown number of civilians and captured enemy combatants;



3157

on or about 15 February 1998, at or near Kenema and SS Camp, an unknown

number of civilians and captured enemy combatants;

on or about 15 February 1998, at or near Kenema, an unknown number of Sierra

Leone Police Officers;

in or about January and February 1998, at or near Bo and Koribondo, an unknown

number of civilians and captured enemy combatants;

between about 1 November 1997 and about 1 February 1998, as part of Operation
Black December in the southern and eastern Provinces of Sierra Leone, an

unknown number of civilians and captured enemy combatants.

By his acts or omissions in relation, but not limited to, these events, SAM HINGA
NORMAN pursuant to Article 6.1. and, or alternatively, Article 6.3. of the Statute, is

individually criminally responsible for the crimes alleged below:

Count 1: Murder, a CRIME AGAINST HUMANITY, punishable under Article 2.a. of the
Statute of the Court;

In addition, or in the alternative:

Count 2: Violence to life, health and physical or mental well-being of persons, in particular
murder, a VIOLATION OF ARTICLE 3 COMMON TO THE GENEVA
CONVENTIONS AND OF ADDITIONAL PROTOCOL II, punishable under Article 3.a.
of the Statute,

21.

COUNTS 3 - 4: PHYSICAL VIOLENCE AND MENTAL SUFFERING

Acts of physical violence and infliction of mental harm or suffering included, but

were not limited to, the following:

between about 1 November 1997 and about 1 April 1998, at various locations to
include Tongo Field, Kenema and the surrounding areas, the intentional infliction

of serious bodily harm and serious physical suffering on an unknown number of

civilians;



b. between about 1 November 1997 and about 1 April 1998, at Tongo Field,
Kenema, Bo, Koribondo and surrounding areas, the intentional infliction of
serious mental harm and serious mental suffering on an unknown number of
civilians by the actions of the Kamajors, including, but not limited to, screening
for “Collaborators,” unlawfully killing of suspected “Collaborators,” often in
plain view of friends and relatives, the destruction of homes and other buildings,

looting and threats to unlawfully kill, destroy and loot.

By his acts or omissions in relation, but not limited to, these events, SAM HINGA
NORMAN pursuant to Article 6.1. and, or alternatively, Article 6.3. of the Statute, is

individually criminally responsible for the crimes alleged below:

Count 3: Inhumane Acts, a CRIME AGAINST HUMANITY, punishable under Article 2.i.
of the Statute;

In addition, or in the alternative:

Count 4: Violence to life, health and physical or mental well-being of persons, in particular
cruel treatment, a VIOLATION OF ARTICLE 3 COMMON TO THE GENEVA
CONVENTIONS AND OF ADDITIONAL PROTOCOL I, punishable under Article 3.a.
of Statute.

COUNT 5: LOOTING AND BURNING

22.  Looting and burning included, but were not limited to, between about 1 November
1997 and about 1 April 1998, at various locations to include Bo, Koribondo and the

surrounding areas, the unlawful taking and destruction by burning of private property.

By his acts or omissions in relation, but not limited to, these events, SAM HINGA
NORMAN pursuant to Article 6.1. and, or alternatively, Article 6.3. of the Statute, is

individually criminally responsible for the crime alleged below:

Count 5: Pillage, a VIOLATION OF ARTICLE 3 COMMON TO THE GENEVA
CONVENTIONS AND OF ADDITIONAL PROTOCOL I1, punishable under Article 3.f,
of the Statute.

BEPAY
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COUNTS 6 — 7: TERRORIZING THE CIVILIAN POPULATION and COLLECTIVE
PUNISHMENTS

23,  Atall times relevant to this Indictment, Kamajors committed the crimes set forth in
paragraphs 17 through 22 and charged in counts 1 through 5, including threats to kill,
destroy and loot, as part of a campaign to terrorize the civilian populations of those
areas and did terrorize those populations. The Kamajors also committed the crimes to
punish the civilian population for their support to, or failure to actively resist, the

combined RUF/AFRC forces.

By his acts or omissions in relation, but not limited to, these events, SAM HINGA
NORMAN pursuant to Article 6.1. and, or alternatively, Article 6.3. of the Statute, is

individually criminally responsible for the crimes alleged below:

Count 6: Acts of Terrorism, a VIOLATION OF ARTICLE 3 COMMON TO THE
GENEVA CONVENTIONS AND OF ADDITIONAL PROTOCOL II, punishable under
Article 3.d. of the Statute;

And:

Count 7: Collective Punishments, a VIOLATION OF ARTICLE 3 COMMON TO THE
GENEVA CONVENTIONS AND OF ADDITIONAL PROTOCOL II, punishable under
Article 3.b. of the Statute.

COUNT 8: USE OF CHILD SOLDIERS

24.  Atall times relevant to this Indictment, The Civil Defense Forces did, in the Republic
of Sierra Leone, conscript or enlist children under the age of 15 years into armed
forces or groups, and in addition, or in the alternative, use them to participate actively

in hostilities.

By his acts or omissions in relation, but not limited to, these events, SAM HINGA
NORMAN pursuant to Article 6.1. and, or alternatively, Article 6.3. of the Statute, is

individually criminally responsible for the crime alleged below:
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Count 8: Conscripting or enlisting children under the age of 15 years into armed forces or
groups or using them to participate actively in hostilities, an OTHER SERIOUS
VIOLATION OF INTERNATIONAL HUMANITARIAN LAW, punishable under
Article 4.c. of the Statute.

is 3™ day of March 2003

Freetowld, Sierra Leone

David M. Crane

The Prosecutor



Office of Legal Affairs
Codification Division

CONVENTION ON THE SAFETY OF UNITED
NATIONS AND ASSOCIATED PERSONNEL



Article 2

Scope of application
1. This Convention applies in respect of United Nations and associated personnel and United Nations operations,
as defined in article 1.

2. This Convention shall not apply to a United Nations operation authorized by the Security Council as an
enforcement action under Chapter VII of the Charter of the United Nations in which any of the personnel are
engaged as combatants against organized armed forces and to which the law of international armed conflict

applies.



	SCSL-03-11-PT-085-I
	SCSL-03-11-PT-085-II
	SCSL-03-11-PT-085-III
	SCSL-03-11-PT-085-IV
	SCSL-03-11-PT-085-V
	SCSL-03-11-PT-085-VI
	SCSL-03-11-PT-085-VII
	SCSL-03-11-PT-085-VIII
	SCSL-03-11-PT-085-IX

