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Introduction
1. This Reply is filed in response to the Prosecution Response to the Defence
Motion challenging the vires of the amendment to Rule 72 of the Rules of
Procedure and Evidence for the Special Court of Sierra Leone and its
compatibility with the International Covenant on Civil and Political Rights and

basic human rights norms. The Defence agrees with the submissions of the
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Prosecution concerning the procedural aspects of this Motion and notes that
the Prosecution agree that it is preferable for the integrity of the proceedings
of the Special Court and for the development of international criminal law that
both the Trial Chamber and Appeals Chamber consider these important issues
of jurisdiction. Further, the Defence agrees with the prosecution’s submission
that these “challenges to jurisdiction are of great importance, especially in the
light of the novel questions of law to be raised in these proceedings as a result

of the unique nature of the Special Court for Sierra Leone”.

. By way of clarification, the Defence wish to emphasise that it is not the denial
of their right of interlocutory appeal of which they make complaint, rather that
the amendment to Rule 72 of the Rules of Procedure and Evidence (“the
Rules”) has effectively removed the accused’s right of appeal against

conviction on issues of law.

. The Rules require that issues relating to jurisdiction are raised at an
interlocutory stage by way of Preliminary Motion. The Defence submit that
the issues raised by the Preliminary Motions would amount to a defence to the
charges faced by the accused if decided in his favour. The Defence make no
complaint that such issues are dealt with at the interlocutory stage; rather the
complaint is that they are deprived of the opportunity of having rulings on
substantive issues of the jurisdiction of the court and the liability of the
accused reviewed by a higher chamber. The Trial Chamber will be bound by
the ruling of the Appeals Chamber on the issues raised by the Preliminary
Motions during the accused’s trial and any subsequent appeal against
conviction will be determined by the same Appeal chamber which will have
already ruled on the issues prior to trial. Thus the accused is denied any

effective right of appeal on substantive issues of law.

Procedural Matters:
. The Defence agree that now that the Appeal Chamber is seized of the
Application for a Stay of the determination of the Preliminary Motions they
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are the competent tribunal to determine the issue of the stay and the
application for a stay of the Preliminary Motions before the Trial Chamber is

withdrawn.

The Defence agree with the prosecution that the proper tribunal for the
determination of this Motion is the Trial Chamber in the first instance. The
Defence agree with the Prosecution’s submission that this Motion can properly

be considered by the Trial Chamber pursuant to Rule 73.

Compatibility of Rule 72 with the ICCPR and International Law

The Defence submits that the prosecution have fallen into error in considering
that this Motion simply raises the issue of the right to interlocutory appeal.
Article 20 of the Statute of the Special Court for Sierra Leone (“the Statute™)
provides that the accused has the right to appeal to the Appeals Chamber
following conviction by the Trial Chamber, inter alia, on a question of law
invalidating the decision. The Defence accepts that it is within the inherent
powers of the court to create rules whereby such issues of law are determined
prior to trial in the interests of efficiency and expediency. However the
designation of such matters as “interlocutory” cannot deprive the accused of
the substance of the right to have decisions on substantive issues of law
reviewed by a higher chamber. It is submitted that the court should consider
the substance of the accused’s rights and not the formal characterisation of the
issue as “interlocutory” (see for instance F. arrington v The Queen [1996] 3
WLR 177 considering the right of appeal under the Bahamian constitution
from the interlocutory decision to refuse a stay of execution in a death penalty

case).

Pursuant to the amendment to Rule 72, the accused is denied any effective
right to appeal to the Appeals Chamber on issues of law that would invalidate
his conviction if determined in his favour. It is submitted that the Statute
requires that the Trial Chamber is bound by decisions of the Appeals Chamber
on issues of law. Following the first instance determination on the issues
raised in the Preliminary Motions by the Appeals Chamber, the Trial Chamber
would be bound by the ruling of the Appeals Chamber even if the accused
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were permitted to raise such issues again at trial. Thereafter the identically
comprised Appeals Chamber would sit on review of its original decision,
assuming the accused would be permitted to raise such issues on appeal. The
Defence submits that clearly an appeal to the identically comprised chamber
as reached the original determination cannot in any sense amount to an

effective appeal as is provided for in the Statute.

The ICCPR

8. The Defence accepts that reservations to article 14(5) have been entered into
by some countries and that such reservations can properly be entered into in
appropriate cases. However in no case has a reservation been entered that is
equivalent to the breadth of the denial of right to appeal currently under
consideration. It is submitted that the type of proceedings under consideration
will be highly relevant as to whether the scope of any reservation is
permissible. The General Comment of the Human Rights Committee on
Article 14(5)' states at paragraph 17 “drticle 14, paragraph 5, provides that
everyone convicted of a crime shall have the right to his conviction and
sentence being reviewed by a higher tribunal. Particular attention is drawn to
the other language versions of the word “crime” (...) which shows that the
guarantee is not confined only to the most serious offences. In this connection
not enough information has been provided [by State parties in their country
reports] concerning the procedures of appeal in particular the access to and
the power of reviewing tribunals, what requirements must be satisfied to
appeal against judgement and the way in which procedures before review
tribunals take account of the fair and public hearing requirements of

paragraph 1 of article 14"

9. The Prosecution rely on the reservations entered by Austria, Germany,
Belgium, Norway, Luxemburg and Italy. These reservations, with the
exception of Italy, principally were entered into upon advice of the Committee
of Experts of the Council of Europe” in relation to systems which permit

increase of sentence or conviction by the higher court following appeal by the

'13/21 of 12 April 1984
? Manfred Nowak, U.N. Covenant on Civil and Political Rights: CCPR Commentary, paragraph 68
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prosecutor. The Defence submits that these reservations do not assist the
tribunal in the instant case as in each situation the principle of two-level
criminal proceedings has been preserved and thus it has been doubted that in
fact such reservations were necessary’. The reservation entered by Austria
(4b) is restricted to cases where a person is acquitted at first instance and
thereafter convicted or a heavier sentence imposed by the higher tribunal
following appeal by the prosecutor. The Belgian, Luxemburg and Norwegian
reservations are in similar terms. The German reservation is again restricted
to convictions at the higher court following acquittal in the lower court (3a)
and additionally to criminal cases of minor gravity where imprisonment is not

imposed (3b).

The Italian reservation is limited to proceedings brought before the
Constitutional Court in respect of charges brought against the President of the
Republic and its Ministers and it was this reservation that the Human Rights
Committee was considering in the Fanali communication referred to by Judge
Shahabuddeen in his separate opinion in Rutaganda. Where a party is
convicted at first instance by the highest tribunal it is submitted that
international human rights law considers such cases to be a distinct category
and does not dictate that article 14(5) will be violated by the absence of a right
of appeal in such cases, as is confirmed by the decision of the Human Rights
Committee in Fanali and by the limitation under article 2(2) imposed on the
right to appeal guaranteed by the Seventh Protocol to the European
Convention®. Such a principle logically flows from the fundamental tenet of
the separation of powers and the various ensuing constitutional arrangements
whereby the power to hold state official criminally liable is restricted to the

relevant Constitutional or Supreme Court.

However, clearly the instant Motion does not deal with such a case and it is
submitted that such a situation is not analogous. The accused is not facing

conviction at first instance at the highest tribunal. Rather the accused is facing

* Ditto

* See also the opinion of Judge Shahabuddeen at paragraph 27
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a final determination on issues of law by a higher tribunal without possibility

of appeal when he is being tried by a lower tribunal.

12. In the case of Milan Vujin (Allegations of contempt against Prior Counsel)’
the Appeal Chamber found that article 14 of the ICCPR reflected an
imperative norm of international law to which the ICTY must adhere and even
in the “special circumstances of the case” (i.e. where the Appeals Chamber
were already seized of the matter when the allegations of contempt came to
light) a person found guilty of contempt at first instance by the Appeals
Chamber “must have the right to appeal the conviction”. This was achieved
by the Appeals Chamber effectively turning itself into a first instance tribunal
and permitting appeal to a differently constituted Appeals chamber. It is
submitted in future it was clearly envisaged that contempt allegations would

be heard first by the Trial Chamber.

13. Further, clearly no reservation to article 14 of the ICCPR has been formulated
in respect of the amendment to Rule 72 by the Special Court but more
significantly no reservation has been entered by the government of Sierra
Leone such as would permit the abrogation of the right of appeal previously
provided for in the statute. It is submitted that in the absence of such a
reservation, the amendment to the Rules has placed the government of Sierra
Leone in breach of its state party obligations under the ICCPR and the accused
will be required to submit the matter to the Human Rights Committee pursuant
to the Optional Protocol® for a determination of the legality of the amended

rule.

The vires of Rule 73
14. Article 14(1) of the Statute states that “The Rules of Procedure and Evidence

of the International Criminal Tribunal for Rwanda obtaining at the time of the

* Prosecutor v Tadic, “Allegations of contempt against Prior Counsel, Milan Vujin 27 February 2001.
¢ Sierra Leone ratified the Optional Protocol on the 23" of August 19996
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establishment of the Special Court shall be applicable mutatis mutandis to the
conduct of the legal proceedings before the Special Court”. As was noted by
the prosecution in their Response to the instant Motion at paragraph 19, Rule
72 provided for a right to appeal interlocutory decisions on jurisdiction “as of
right” on certain specific issues, including issues raised by the accused in
some of his Preliminary Motions awaiting determination. The agreement
between the United Nations and the government of Sierra Leone (consistent
with their obligations under the ICCPR) establishing the Special Court was
thus entered into on the basis that the accused would enjoy an appeal as of
right on issues relating to substantive jurisdiction. This right was summarily
removed at the plenary session in March 2003 although the Trial Chamber
retained discretion to hear such matters prior to appeal before the Appeals
Chamber. The above arguments could properly have been addressed to the
Trial Chamber in support of the submission that they ought to rule on such
issues rather than refer them directly to the Appeal Chamber. Even this

discretion however was removed at the August plenary session.

It is submitted that the power under article 14(2) to amend those rules where
“the applicable Rules do not or do not adequately, provide for a specific
situation” cannot properly be interpreted as permitting removal of an appeal as
of right (or at all). The right of appeal was specifically considered and
provided for in the statute. It is submitted that the power can clearly be
properly used to expand the rights of the defendants as was done at the first
plenary in March 2003 by removing the restriction that applied at the ICTR
that was not considered appropriate to the proceedings before the Special
Court. However it is submitted that a dramatic restriction on the defendant’s
rights which violates the fundamental principle of two-tier criminal
proceedings cannot possibly have been contemplated by the framers of the
statute, particularly the government of Sierra Leone in the light of its

obligations towards its citizens that are to be tried under it.

Further, it is clear that were the accused is facing prosecution before the
ICTY, the matters raised in his Preliminary Motions would permit appeal to

the Appeals Chamber under the Rules at the ICTY even on the narrow (and
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rejected) basis argued for by the prosecutor. The Defence agrees with the
Prosecution’s submission at paragraph 22 of its Response that for the reasons
enunciated by the Appeals Chamber in the case of Tadic there may be good
reasons why “such a fundamental matter as the jurisdiction of the International
Tribunal should not be kept for decision at the end of a potentially lengthy,
emotional and expensive trial”. However it is submitted that the decision as to
when an issue ought to properly be decided at any particular stage in the
proceedings cannot dictate the accused’s entitlement to his fundamental right

to a fair trial of which the right to appeal is a constituent element.

17. The Defence fully accepts that tribunals such as the Special Court have the
inherent power to exercise jurisdiction over matters in order to fulfil their
intrinsic purpose. Such an inherent power exists to expand their jurisdiction
beyond the terms of the relevant statute “in order to ensure that its exercise of
the jurisdiction given to it by its statute is not frustrated and that its basic
judicial functions are safeguarded””’. It is submitted that the jurisdiction of the
Special Court is to try “persons who bear the greatest responsibility for serious
violations of international humanitarian law and Sierra Leonean law
committed in Sierra Leone since 30 November 1996™® at a “fair and public
hearing™® and to provide a right to appeal to the Appeals Chamber, inter alia,
“on a question of law invalidating the decision [of the Trial Chamber]”'°. It is
submitted that the amendment to Rule 72 removing this right of effective
appeal cannot be properly characterised as a power that is necessary to ensure

the Special Court exercises its jurisdiction according to the statute.

18. The Defence submits that the approach of the Appeals Chamber in Tadic'’, as
confirmed by the Appeals Chamber in Delalic’? is entirely consistent with

their submissions. The Appeals Chamber in Tadic interpreted Rule 72 as

7 Prosecution v Tadic, IT-94-1-A-R77 “Judgment of allegations of contempt against Prior Counsel,
Milan Vujin” App. Ch. 31 January 2000, paragraph 18.

¥ SSCSL, article 1

? SSCSL, article 17

' SSCSL, article 20

" Prosecutor v Tadic “Decision on the Defence Motion for Interlocutory Appeal on jurisdiction” IT-
94-1-AR72, App. Ch., 2 October 1995

2 Prosecutor v Zejnil Delalic, Zdravko Mucic etc. 1T-96-21-T “Decision on Application for Leave to
Appeal (Provisional Release) Hazim Delic” 22 November 1996, paragraph 21.
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broadening the right of appeal to that which was provided for in the statute so
that “Rule 72 ... enhanced and strengthened the judicial rights of the accused”
by providing for a right of appeal that was not provided in the statute.
Expanding existing procedures so as ensure the rights of the accused, and in
particular the right of appeal, is clearly part of the proper functioning of the
court as its jurisdiction may properly be characterised as ensuring the accused
receives a fair trial on the matters within the subject jurisdiction of the court.
It is submitted that the inherent power of the court to read in powers that
enhance the fair trial rights of the defendant provided for in the statute cannot
assist in the determination of the legality of the court’s entitlement to abrogate

the rights of the defence as provided for in the statute.

The Defence rely on the view of the Appeals Chamber in Tadic that it was
necessary to read Rule 72 expansively so as to permit of an appeal to the
Appeal Chamber and the characterisation of such action as for the purpose of
strengthening “the judicial rights of the accused” in support of its submission
that the principle of two-tier criminal proceedings on fundamental issues of
law (which would amount to a defence if successful) is part of international

customary law.

Further or alternatively the Defence submits that the amendment to Rule 72 is
ultra vires the statute in that article 20 creating the Appeals Chamber does not
create a jurisdiction to routinely determine substantive issues at first instance.
While an inherent power may be divined in “special circumstances” (such as
contempt of court by counsel in a case before the Appeals Chamber) in order
for the Court to carry out its function as discussed above, it is submitted that
the Appeals Chamber cannot lawfully assign to itself a first instance
jurisdiction significantly beyond the parameters of the statute creating it which

it intends to exercise as a matter of course.

Conclusion
In conclusion, the Defence submits that for the reasons hereinbefore stated the
Trial Chamber ought to grant a Declaration that the amendment to Rule 72

agreed at the plenary session in August 2003 is ultra vires the statute and/or in



breach of the ICCPR and international human rights norms in that it denies the
accused the principle of two-tier criminal proceedings and an effective right of
appeal on fundamental issues of law which would amount to a defence if

found in his favour.

For the Defence, 20™ of October 2003

James Jenkins-Johnson
Y g t-

10
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DEFENCE AUTHORITIES
In addition to those relied on by the Prosecution, the Defence rely on the
following:

. Farrington v The Queen ([1997] AC, 395, [1996] 3 WLR 177)

. General Comment of the Human Rights Committee on Article 14(5) 13/21 of
12 April 1984

. Excerpt from “U.N. Covenant on Civil and Political Rights: CCPR
Commentary”, Manfred Nowak (N.P. Engel 1994)

11
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[1997] 395
A.C.
[PRIVY COUNCIL]
FARRINGTON PETITIONER
AND
THE QUEEN RESPONDENT
[APPLICATION FOR SPECIAL LEAVE TO APPEAL FROM THE COURT OF APPEAL OF THE
BAHAMAS]
1996 May 22; Lord Keith of Kinkel, Lord Jauncey of Tullichettle and
June 17 Lord Steyn

Bahamas, The - Constitution - Fundamental rights and freedoms - Sentence of death for murder -
Applicant claiming delay in carrying out execution contravening constitutional rights - Application
for stay of execution pending hearing of constitutional motion - Judge refusing stay on ground that
motion bound to fail - Court of Appeal upholding judge's decision without dismissing motion -
Whether "decision" by Court of Appeal on constitutional motion - Whether leave to appeal to Privy
Council as of right - Bahamas Independence Order 1973 (S.I. 1973 No. 1080), Sch., art. 104

The applicant was convicted of murder in the Bahamas in 1992 and sentenced to death. His appeal to the
Court of Appeal of The Bahamas was dismissed and the Judicial Committee of the
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[1997] 396
A.C. Farrington v. The Queen (P.C.)

Privy Council dismissed his for special leave to appeal against conviction. In March 1996 the applicant issued
a motion for relief under article 28 of the Constitution of The Bahamas, claiming that delay in carrying out his
execution had contravened his fundamental right to protection for inhuman and degrading treatment
guaranteed by article 17(1), and sought an order staying his execution pending determination of the
constitutional motion. The judge dismissed the application for a stay on the ground that the applicant's motion
was "plainly and obviously bound to fail." The Court of Appeal of The Bahamas, without making any formal
order dismissing the constitutional motion, upheld the judge's refusal of a stay for like reasons.

On the question whether an appeal to the Judicial Committee lay as of right under article 104(2) of the
Constitution,' and on the applicant's petition for special leave to appeal as a poor person:-

Held, granting special leave to appeal, that on its true construction article 104(2) of the Constitution
provided that an appeal lay as of right to the Judicial Committee from any decision of the Court of Appeal of
The Bahamas heard pursuant to article 104(1) which had determined a constitutional motion; that
notwithstanding that the orders refusing the applicant a stay had been interlocutory in character and there had
not been any formal order on the constitutional motion, in substance and effect it had been determined
adversely to the applicant, and an appeal lay as of right within article 104(2); and that, accordingly, the
applicant would be granted special leave to appeal as a poor person (post, pp. 399C, E-I).

Per curiam. Even in a case where an appeal lies as of right it would be inappropriate to grant special leave
to appeal as a poor person where it is plain beyond rational argument that the appeal is doomed to fail (post, p.
399F-().

The following case is referred to in the judgment of their Lordships:

Pratt v. Attorney-General for Jamaica [1994] 2 A.C. 1; [1993] 3 W.L.R. 995; [1993] 4 All E.R. 769,
P.C.

The following additional cases were cited in argument:

Bland v. Chief Supplementary Benefit Officer [1983] 1 W.L.R. 262; [1983] 1 Al ER. 537, C.A.

Bradshaw v. Attorney-General of Barbados [1995] 1 W.L.R. 936, P.C.

Davis (Lady) v. Lord Shaughnessy [1932] A.C. 106, P.C.

Guerra v. Baptiste [1996] 1 A.C. 397, [1995] 3 W.L.R. 891; [1995] 4 Al E.R. 583, P.C.

Khan (Rajah Tasadduq Rasul) v. Manik Chand (1902) L.R. 30 Ind.App. 35, P.C.

Lopes v. Valliappa Chettiar [1968] A.C. 887; [1968] 3 W.L.R. 92; [1968] 2 All ER. 136, P.C.

Ratnam v. Cumarasamy [1965] 1 W.L.R. §; [1964] 3 All ER. 933, P.C.

Reckley v. Minister of Public Safety and Immigration [1995] 2 A.C. 491; [1995] 3 W.L.R. 390;
[1995]4 ALER. §,P.C.

Riley v. Attorney-General of Jamaica [1983] 1 A.C. 719; [1982] 3 W.L.R. 557; [1982] 3 All E.R.
469, P.C.

Strathmore Group Ltd. v. AM. Fraser [1992]2 A.C. 172; [1992] 3 W.LR. 1, P.C.

' Constitution of The Bahamas, art. 104: see post, pp. 39SH-399A.
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A.C. Farrington v. The Queen (P.C.)

APPLICATION for special leave to appeal in forma pauperis by the applicant, Ricardo Farrington, from
the decision of the Court of Appeal of the Commonwealth of The Bahamas (Gonsalves-Sabola P,
George and Liverpool JJ.A.) on 29 April 1996 dismissing the applicant's appeal from the judgment of
Osadebay J. on 9 April 1996 whereby he had refused a stay of execution pending a hearing of his
motion for relief under article 28 of the Constitution of The Bahamas, claiming that a delay in carrying
out his execution pursuant to his conviction for murder on 30 November 1992 had contravened his
fundamental right to protection from inhuman and degrading treatment guaranteed by article 17(1) of
the Constitution, on the ground that any such claim was bound to fail.

The facts are stated in their Lordships' judgment.

Patrick O'Connor Q.C. and Robin du Preez for the applicant. An order which effectively disposes of
the issues in a case is a final order: Ratnam v. Cumarasamy [1965] 1 W.L.R. 8. It follows that the
applicant may appeal to the Board as of right by virtue of article 104(2) of the Constitution of the
Commonwealth of The Bahamas. [Reference was made to Lady Davis v. Lord Shaughnessy [1932]
A.C. 106; Rajah Tasadduq Rasul Khan v. Manik Chand (1902) L.R. 30 Ind.App. 35; Bland v. Chief
Supplementary Benefit Officer [1983] 1 W.L.R. 262 and Strathmore Group Ltd. v. A. M. Fraser [1992]
2 A.C. 172.] In any event, the right of appeal to the Board under article 104(2) is in respect of "any
decision given by the Court of Appeal in any such case." That wording is wide enough to cover both
final and interlocutory orders. A safeguard against absurd appeals is provided by the use of the word
"decision.”

As to the application for special leave to appeal as a poor person, the delay in carrying out the
execution contravened the applicant's right to protection from inhuman and degrading treatment
guaranteed by article 17(1) of the Constitution. The Court of Appeal erred in law in treating the five-
year period mentioned in Pratt v. Attorney-General for Jamaica [1994] 2 A.C. 1 as a fixed time limit.
[Reference was made to Riley v. Attorney-General of Jamaica [1983] 1 A.C. 719; Guerra v. Baptiste
[1996] 1 A.C. 397; Bradshaw v. Attorney-General of Barbados [1995] 1 W.L.R. 936 and Reckley v.
Minister of Public Safety and Immigration [1995] 2 A.C. 491.]

Sir Godfray Le Quesne Q.C. and Peter Knox for the Attorney-General of The Bahamas. There is no
right of appeal under article 104(2) in respect of interlocutory orders. The decision of the Court of
Appeal was interlocutory in character. No formal order was made dismissing the constitutional motion.

The five-year period referred to in Pratt v. Attorney-General for Jamaica [1994] 2 AC. 1 s
applicable to The Bahamas: see Reckley v. Minister of Public Safety and Immigration [1995] 2 A.C.
491. If, however, the applicant has an arguable case that the delay in his case falls within the ambit of
article 17(1), then it may be appropriate to grant special leave. [Reference was made to Lopes v.
Valliappa Chettiar [1968] A.C. 887, 893.]
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[1997] 398
A.C. Farrington v. The Queen (P.C.)

[LORD KEITH OF KINKEL. The Board will advise Her Majesty that leave to appeal ought to be granted,
for reasons to be given later.]

Cur. adv. vult.

17 June. The judgment of their Lordships was delivered by LORD KEITH OF KINKEL.

On this application for special leave to appeal as a poor person an important question regarding the
proper construction of article 104(2) of the Constitution of the Commonwealth of The Bahamas arose.
At the conclusion of the hearing their Lordships agreed humbly to advise Her Majesty that the
petitioner ought to be granted special leave to appeal. They now record their decision and reasons on
the point of construction.

In May 1990 the applicant was arrested and charged with murder. In August 1990 he was committed
for trial. On 30 November 1992 the applicant was convicted of murder in the Supreme Court, Nassau.
The trial judge sentenced the applicant to death. In April 1994 the Court of Appeal of the
Commonwealth of The Bahamas dismissed an appeal by the applicant against conviction. In March this
year the Judicial Committee of the Privy Council dismissed the applicant's petition and supplemental
petition for special leave to appeal. The Advisory Committee on the Prerogative of Mercy then
considered the applicant's case. The advice was that the law should take its course. On 27 March 1996 a
warrant for execution was read to the applicant and a time for execution was set at 8 a.m. on 9 April.

On 3 April the applicant submitted a motion under article 28 of the Constitution claiming, on the
principle established in Pratt v. Attorney-General for Jamaica [1994] 2 A.C. 1, that the delay in
carrying out the execution in his case contravened his fundamental right to protection from inhuman
and degrading treatment guaranteed by article 17(1) of the Constitution. At the same time the applicant
applied for an order staying his execution pending determination of his constitutional motion. Osadebay
J. dismissed the application for a stay pending determination of the constitutional motion but granted a
short stay pending appeal. In written reasons dated 9 April 1996 the judge concluded that the
applicant's motion was "plainly and obviously bound to fail, 'being plainly and obviously ill-founded.'
For this reason he dismissed the application. The applicant appealed. On 29 April the Court of Appeal
of the Commonwealth of the Bahamas dismissed the appeal. In written reasons dated 6 May the Court
of Appeal treated the applicant's constitutional motion as doomed to fail since "the period of three years
and four months spent by the applicant on death row does not on the Pratt principle raise a presumption
of inhuman or degrading treatment or punishment." Nevertheless the Court of Appeal granted a short
stay pending the submission of a petition for special leave to appeal to the Privy Council. That is the
background against which the application for leave to appeal as a poor person came before their
Lordships.

It is now necessary to turn to article 104. It provides:

"(1) An appeal to the Court of Appeal shall lie as of right from final decisions of the Supreme
Court given in exercise of the
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[1997] 399
A.C. Farrington v. The Queen (P.C.)

jurisdiction conferred on the Supreme Court by article 28 of this Constitution (which relates to the
enforcement of fundamental rights and freedoms). (2) An appeal shall lie as of right to the Judicial
Committee of Her Majesty's Privy Council or to such other court as may be prescribed by Parliament
under article 105(3) of this Constitution from any decision given by the Court of Appeal in any such
case.”

There was a debate as to whether an appeal lies as of right in the present case. Counsel for the applicant
contrasted the right of appeal under article 104(1) o the Court of Appeal against "final decisions of the
Supreme Court" with the right of appeal under article 104(2) from "any decision given by the Court of
Appeal in any such case." That wording, he argued, was wide enough to cover any decision whether
final or interlocutory. Their Lordships reject that literal interpretation. It would be unworkable since it
would involve an appeal as of right, for example, on a decision to adjourn the proceedings for further
inquiries to be made. In their Lordships' view article 104(2) contemplates a decision determining a
constitutional motion.

On behalf of the Attorney-General it was submitted that there is no right of appeal since the decision
of the Court of Appeal was interlocutory in character. Counsel said that it makes no relevant difference
that the consequence of the refusal of a stay may be the execution of the applicant. Counsel argued that
the focus must be on the technical character of the order made. And no formal order had been made
dismissing the constitutional motion. This is too formalistic an approach to the interpretation of the
provisions of article 104(2). It is well settled that constitutional provisions must be generously
construed. And it is clear that both the judge and the Court of Appeal ruled that the constitutional
motion was doomed to fail. At both levels it was decided that there was nothing to try on the
constitutional motion. Both courts treated the constitutional motion as if it were struck out. In substance
and effect the constitutional motion was determined adversely to the applicant.

It follows that there is an appeal as of right. If the applicant were not a poor person he would require
no special leave. He is, however, a poor person and accordingly seeks special leave to appeal as such.

Having decided to grant special leave to the applicant their Lordships propose to say nothing about
the merits or demerits of the appeal. On the other hand, for the avoidance of doubt their Lordships
make it clear that even in a case where an appeal lies as of right their Lordships consider that it would
be inappropriate to grant special leave to appeal as a poor person if it is plain beyond rational argument
that the appeal is doomed to fail.

Solicitors: Burton Copeland, Charles Russell.

C.T.B.
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L. In General

The adoption of an iadividual right to tzial in count agd detailed minimum
guaraniees of the accused in ¢riminal proceedings is based on the Anglo-
Saxan cammon law tradition of ~ due process of law™, which can be traced to
the Magna Charts Libertstum of 1215.° Arts. 10 and 11 of the UDHR
contain only a general right 10 an ¢qual. fair and public hearing before an
independent, impartial tribunal, as well as the principles of presumption of
mnocence and “rulls poena sine lege”. As catly as 1948. 1949 however, the
HRComm began work on a detailed catalogue of minimum procedural
gugrantees © whick formed the bzsis for the HRComm draft of Art 14
formulated in 1954* and for the largely equivaient provisions in Art. 6 of the
ECHR® and Arti. 8 of the ACHR." During the drafting of Art. 14, a
fundamental role was played by the U8 in whose constitutional histery
central importance has been placed on substantive and procedural “due
process of Jaw™.* The emphiasis on the principle of ¢quality at the beginging
of Art. 14(1) is above all due 10 5 Soviet mitative. which. after initial defear
m the HRComm in 1949, was ultimately adopted in 1952 by the narrow

1 Cf Noor Musassan, Due Process of Law for Persons Avowed of Come. in HEvgin
13R 6 van Dijk. The Right of the Acowved 1o a Fair Trial wnder Inrernanonal Lav . SIM
Sercaar No. L. 1 £ (1983) (Uwecktl; Harris, The Right o ¢ Fair Triad in Criminal
Proceedings as & Human Right, 1967 ICLC 382 &,

Arnt. 10 of the UDHR has cften been criticized in the hterature a3 too indetinite. CF,
¢.2., Lillich, tn Mesox at 140, with further references.

B9, 22 (Art. 131 1371 321 {Asv. 13). For the histoncal background te Art, 14,
of. especially A2929, 42 .. AN, 8 M BossvT 2T

See AR929 42, EF25TY. 67,

See Prowsts & Paowerr 1071 with further references.

Art. 7 of the ACHPR i5. on the contrary, much less detsied.

Cf. eg.. the drafis 31 E/ONA21 Armex € fArts, 8100 E-ON 43T (A Wi
E/CHN A0 BCN 40565, EON 4426, CF. also the references in Bossoyt 278 4.
Cf the 5th end idth Amendments 12 the US Constitution of 1791 and 1868
“Substantive due process” is roughly comparable to the Continental European
principles of legaBty and the bnding force of basic rights on the lepislative, cxecutive
and judicyal branches of Government; “procedural due process™, on the other haad,
first gained accepeance in Ide mational basic nghis tuaking of ms; Wastrmn
Eurapean States by way of Ast, 6 of the ECHR. This helps explain the predominant
importance played by Ars. 5 and & of the ECHR in the application of the ECHR in
such Srares a5 Austna the Federal Republc of Geormany. Switzerland. France,
Belgrums o the Netherlands. Cf., e g.. the conuributions by Ermecors, Kopetzki,
Nowsk and Hock, in Erdacora, Nowak & Teerres, at 58 207 301, 3% and 329 van
ik Domessr Stanee of Human Rights Treaties amd the Attiude of the Judiciary.: The
Ot Case. in Prooress v rue Semi o Husax Risnts (Pestschrift for
F. Ermacora} 631 (ed. by Nowak, Steurer & Trester 1988} {Kehl'Strasbourg/
Arlingron
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majoTity of &:6, with 2 abstentions.” The atiempt by socialist States 10 set

down the principle of demoeracy as a fundamental tenet of judicial
proceedings was, howeves, rejected by a clear majority. "

The wording and historical background of Art. 14 thus demonsteate that
agreement was reached 1o 3 umversal human tights treaty on # provision
hased on lberal principles of separanon of powers and independence of the
Judiciary vis-3-vis the executive, Although their legal systems were tounded
an unity of powers, and democratic legitimation was more impottant than
judicial :ndependence. none of the Socialist States submitted reservations 1o
Art. 14, Instead. most reservanions stemmed Jom Westera States Far
instence. Austna evempred deprivarion of liberty in adminisirgtive and
financial penal proceedings from the application of this provision. ! France
exempted the disciplinary régime in the armies, Denmark. the principie of
public hearing and the right to an appesl, the Netherlands. the night of the
accused to be tried in his presence, Norway, the right to an appea and. as
with Sweden. the principle of “ne bis in idem”™. et B

These far-reaching reservations reveal the problemadque of desatled
procedural guaraniees in international human rights treaties. Even an the
area of the Council of Europe, substantial problems were rased by the
imposition of Anglo-American principies of due process on Continental
legal systems in connection with the sutonomous interpretation of swch
vague terms as “civil rights and obligations”, “criminal charge”. “tribunal”
or “Tait trial™."” When dealing with universal treaties, there is greater danger
that national legal syseems and 1heir practical application may be
inconsistent with the international obligations of these States.™ By nawrs,
procedural guarantess are not directed at requiring States Pacties to refrain
from doing something but rather obligate them 10 underiake extensive

U Ser BAON 53 FAON AL 1240 EAON AR M 110 EAOR 48RS 3 Devisive
for edopien was that ail Thisd World Staies (with the excepion of China vetad i
favour of the motion and that France and Greecs abstained,

16 See FION.4253 {534 sentences: ECN 41124 (3d sentence); EXUN 3SR 1B, 1D
ECNASR323. 14 A2929, 42 (§ 761, Cf. alic Bossuys 281
1! CCPRCIIRev.d, reproduced in the Appendix, infra p. 750 For the analogows
problematic of the Austrian réservation 1o Arl 5 of the ECHR. of Kopstzki,
Artikel 3 tind 5 MRK (VIGH}. in Ersagora, Nowak & Teeries 207, 270 ff
12 For the wexts of these ressrvations, ¢f. COPRAC2Rer 3. reprodiced in the
Appendix. fnfra pp. 734,733,764, 763 U6
11 This observation is 10 0o way o bg implied a5 criticisin of the e law of the
Strasbourg organs, which have seccessfully sought o take account of the sanuficance
of A1s. 6 of the ECHR in their interpretation of this provision. Bur ee Mawcher, Tie
Verfahrensgarantien der EMRRA in Zhalrechissachen . 1980 QZOR 2.
14 Cf, e g, the cdticism by Tomuschat. 1983 ZaoRY 362, Sev afso tae onticis voced
in 195G by the [ndian Selegate Mekta in the 3d Committec of the GA AT 2SR 361,
57
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hmi.n,_.,m measurerta ensire these guarantess. s« subjective claim to trial in
courtim Art 14011 obiigates States Parties 1 set up independent. impartial
courts and to give them such an institution.al and financial structure that they
are zble te conduct a fair trial in all types of c¢ivil and criminal matters and ¢
accord all accused persens the minimum rights guaranteed in Art. E»ﬁ.?ﬂ
Zw,:.a of these claims (e.g.. to be tried without undue delay. 1w @mn. wnm\w_
assistance and interpreters, 1 compensation, etc.) cali for a highty
developed lzgal system. which poor States are not slways able to offer to the
necessary extent.

S,m% observations are designed to point out the underlying problematique
Ea m ne way to detract from the overnding importance of At 14 for the
entiee arca of domestic human rights protection, or even to call into question
the direct applicability of this provision. On the cantrary. inherent in these
procedural guarantees is 5 far-reaching potential for a step-by-step
adapration of the differing national legal svstems to 2 common minimum
standard of the “rule of law" in civil and criminal trials.” The various rights
shall be described systematically by seference to their historical
backgrounds. the case law of the Committee and. as far as necessary,
wz.mmgﬁm case Jaw on Art, 6 of the ECHR. Resort to this latter source
appears justified in lght of the great similarity of the two provisions and
their common historical background. ** In view of the extensive literature on
Art & of the ECHR, however, the references to Strasbourg holdings are
limited to a few standard works.

1. Equality Befote the Courts

The right to equality betore the courts in the first sentence of Art. 14(1) isa
mmmsmm statement of the general doctrine of equality (Art. 26). which is not
?&ﬁ in any other general human rights treaty. In specialized conventions
to eliminate discrimination against certain groups of persons, the right to
2&& treatment before the conrts without distinction as 10 race, colour,
national orgin, heritage or sex is expressly emphasized.” Equality before
Sn courts was adopted by the HRComm at the initiative of the Sovict Union
i:.. the support of other sociatist and Third Warld States in opposition to
Western States. " A British and Argentinian motion in the 3d Commiztee of

15 See, ¢ g in this semse. the comment mad § ’ ;
‘ nsE: me d¢ m 19539 by the Yugoslavian delegat
Ny Wwﬂmmmé in the 3¢ Commiuies of the GA, A€ 3SR 382, § mWw B
i Seeadse. ez . inhissease, Noor Mubamma 1 3%y k.5
e ad. supranots |, at 13572 cvan Dijk. supra
17 Mn:u e.g.. An. Sta) ot the CERID; Art, 15027 of the CEDAW.
18 &F swpranote 2.

Art MCCER 13

the GA t6%rike the first sentence of Art. 141} was finally withdrawn after

long debate ™ Its proponsnss stressed that all arbitrary distinct:ons.

particularly on the basis of race and wealth. had 1o be prohibited. whereas

the opponents argued that equahity before the courts was covered by the

general right to equality before the law (Art 267 and tie right (o recognition

as a person before the law (Art. 16}~

It is clear from the discusstons in the 3d Committee of the GA that the

majonty of the delegates viewed squality before the courts asan tmporiant.

general principie of the “rule of law™., which is further imp.emented by way
of the specific provisions regarding 8 fair hearng before an impartial
teibunal, as well as by the mimmum gusrantees 1o which every persun
accused of a eriminal offense s entitled “in full equality™ {“en pleine £gatite™)
under Art. 14(3). The right to equality before the courts goes heyond
cquality before the law, referring ro the specific applicanon of Iaws by the
judiciary.” Tt is to be read in conjunction with the general prohibition of
discrimdnation under Art. 2(1). This means that all persons must be granted,
without distincrion as to race. religion, sex, property, et¢.. a right of equal
access 1o a court.” Establishing separate courts for the groups of persons
listed in Ari. 2(1) thus violates Art. 14.% In addition, discriminatory practice
by the courts, particularly on the basis of the distinctional ¢riteria set forth
in An, 2(1). may also lead to a violation of Art. 14, In Az del Avellanal v.
Peru. the Committee found an instance of sex discrimination and a vielation
of the right to equality before the courts where Art. 168 of the Peruvian Crvil
- Code entitled only the husband to represent matrimonial property before
the courts. On the other hand, the fact that the plaintiff and the respondent
in civil matters or the prosecutor and the accused in criminal cases have
different rights does not violate this provision, so long as this does not

16 ACYLTY L S0 Rer 20 AL 38R 966, 8§ 13-4 CF. Bossuyy 283,

W OAS2929. 42 (8 751 AMC.WSR.96L, § 1. 4. Tn the only case in which the Commitces

has found a violation of the Tight to equality before the oourts, 2 also noted g vialarion

of Arts. 3 and 26, No. 2021985 Sex infro purs. 6.

Cf, e.g., the remarks by the Ialian delegaic Coluca and the Romanian delegate

Durnilts, in ACYER.I6I, § 10, 3R 964, § . or the Pakistani dejegate Ahmed, in

ACHSR.962, § 19. SR.964. 3 6, SR964, § 21

17 “The Comvmitter emphasized e right of cqual aceess o courts in s GenC 1321 53,
reproduced in the AppendLix, infra p. B38.

23 Cf., eg.. in this sense, the comments of the Uikraiman defegate Nedbano and me
Soviet delegate Morozon, 1n A/C. 3SR 961, § 22. 5R 965, § 15,

24 No. 202/1986. 3§ 2.1, 30,1 11, The communication by 1 Yugosievian mationat who
felt svurematicelly discriminated against by the Canadian cvik cours was, however.
declared inadmissible as manifestiy unfounded, No. 171877 In a case agamil the
Nerherlands. No, 2731989 § 6.4, the Committee observed that Arl- 14 gusrentess
proceduras equakiny but cannot be interpreted av guarsntemng equalty of resulis or
absence of error o the part of the competent tribunal.

[
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contravene the principle of “equality ot armms™.% similarly. diplematic
privilege or parliamentary immunity is not affected.

The prohibition of separatc courts for various races, sexes religious
societics, ele. raises the guestion of the admissibitiny of special courss for
certain groups of persons, in particular . mfizary courts. Since 1 most Siates
the larer are empowered to decide on military offences by soldiers. and
sindce Art. 2(1) does not expressly disapprove of the distinetion berween civil
and military persons, the existence of military courts does not violate Arr. 14
when the other guarantees under this provision are obscrved. More difficult
to answer is whether military courts may decide on charpes against civilians.
The Committee has deak with this isswe i a large nomber of
commupjcations against Uruguay.” as well as in its General Comment on
Art. 147 It concluded that this could be justified only in very exceptional
cases under coaditions which genuinely afford the full guarantees of a fair
trial. In many of these cases. it found a violation of Art. 14.% The genera]
assertion that military tribunals may not rule on matters concerning civil
persons was not, bowever, shared by the Comminee. ¥

The first sentence of Art. 14(1) Tefers to equality before the courts and
értbunals (“¢gaux devant les tribunaux et Jes cours de justice”, “iguales ante
los wribunales y cortes de justicia™). A systematic interpeemtion of the
vanous sentences in Art. 14(1)7 leads to the result that the word “cowrr™
aims at the qualification of an authority in the domestic legal system.
whereas the word “rribunal” contains substantive requirements. particularly
independence and impartiality. that call for an autonomous interpretation
independent of national legal terms. ™ The two terms normally coincide
but national legal systems may provide administrative authorities with the

25 Ser infre pars. .

2% Cf. eg.. the comments by the Azgentinsan delegate Ruda. ja A/C.3SR 966, § 14,
and by the Indian deiegate Mehra, 1. a1 § 28,

27 Nops 4,5 6.8, 1011977, Nog, 35, 32, 331978, Nos. 43, H, 52, 56, 63, 881979 Nog.
70,73, 72 80, 837980, Nos, 84,92, WA, 105, 11¥1831; No. [231982; Nes. 139, 159
1621983,

28 GenC 13721, § 4. reproduced i the Appendix, infra p. 838,

29 Se¢ infrathe reierences in paras. 20,37, 32,37, 41 43 43_51.52 and &0,

30 Fais Borda, cral, v. Colombia. No, 36/1979, § 13,3 § § ofthe ~Basic Principtesonthe
Independence of the Judiciarsy”, infr note 49, provides for a tlght (0 & hearing before
ordinary Ccours

31 In the second sentence. reference is made only 1o 3 ~tribwmnsi” (“un tribonal”) The
sttuation becomes somewhar confusing o the third sentence, whete the French ang
Spanist version use the term “tribunal” but the Enghsh text refers to “court™ (o afra
CE Doc. H{77. 36). Despite this disagreemen!, it may be assumed that the two
Lerms are not symomymous. Otherwise, the first senrence would be o tautology.

32 CF. infre paras. 1518

33 S¢e aivo the comments Oy the Peruvian delegate Cox.n AL ¥SR 46§ 71

wot e

v O 8 i g

(]

Are, HHOCER

w.mmw of a tribunal or set up courts in the formal sense that do not offer

gUATEN : nal That do nos .
these puarantees. In the latter case as weil. the principle of equahtv s to bz

respected.

L. Right to a Fair and Public Hearing (para. 1)

1. Introduction

The right to a fair and public hesring before a tribunal wm all suitg at S,s mum
criminal matiers pursusnt to Art. 13{1} 15 the core of “due process of _?.M .
All the remaming provisions in Art. 14(2) w {7) and At 135 are specilic
tormulations of the ~fair mal” in criminal cases. Art. 14(1) comains an
institutional guarantee that obligates the States Parties 1 take extensive,
positive measures to ensure this guarantee. Hwﬁm. must ser up by law
independent, impartial fibunals and provide them with the competence 1o
hear and decide on criminal chavges and on rights and ebligations in suits at
Iaw. Sych hearings must be fair and pubdic and, insofar as a 2.:.55.& charge
is involved. comport with the other provisions in Arts, 14 and 13. Finally. ail
decisions in criminal and ¢ivil matrers must be pronounced publicly, Many
of the terms bisted in Ars. 181 are in need of interpretation,

2. Righis and Obligations in Suits at Law

All persons have a claim that their ~rights and czwmmao.uw in m.m.% atjaw”
(des contestations sur ses droits et obligations de caractére avil™) be heard
by a tribunal. Whether a claim is one of private or public law cannot be
@wm&nﬁ on the formal classification under national law, since this would
deprive Art. 14 of its substanuve meamng. This term must thus de
interpreted autonomously in accordance with its ordinary meaning in :m@
of its object and purpose (Art. 31{1) of the VCLT}. The purpose & this
provision is apparently 10 add a substantive obligation 10 the E.mmsﬁmcoam“
separarion between the judiciary and the adminisiraion. which can be
paraphrased with the distinction known since Roman “.ms between private
faw and public law.” Since the vapous theories to delincate the two legal

1} The position is somerimes taken in the iterature that the erms “oivil g &a
obligarions”™ (At & of e ECHR) and " at L™ (Arz. 14 om, ke .ﬁﬁin:u s refer
not oaly o private law ciaims but aso 0 sl subjective nights of the 59!.‘&5._ m Ew
ares of individual linesty  €f vax Dus, The inrerpremiion of “ofvd vigiis ari
abligazions” by the Ewrepean Cower of Fuman Righis — one more step to ke, in

—
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spheres (imerest theory, subordination theory, subjecrion theory, 21C.)
offer only general gwdelines. it s ultimately the task of the competent
argans 1o make 2 deciston in 3 @ven case. [tis thus not surprising that the
Strasboury institutions und national courts have developed rich,
controversial case law on this issue.™ Because the French wording of
Art. 14(1) and that of Art. 81} of the ECHR are equivalent in this regard,”
it seems justified 10 describe in brief the most important Tesults of this case
law
In the view of the Srrasbourg organs. Art. 6 of the ECHR ig applicsble when
a dispute {“contestation”) exists between the parties to 2 trial (this can also
be an administrative mial), the outcome of which is directly decisive for the
determinaton of civit rights and oblipatioas. This sort of direct effect was
accorded, for exsmple, w real-cstate approvals in the sale of agricultural
property, to the prohibition of the continued operation of a private chinie or
similar probitations on the ¢xercise of a profession or economic activity, to
restrictions on ownetship. to the granting or revoeation of certain kicenses or
to some social insurance claims.
The Contmiree as well tends to interpret broadly the term “suit at law” in
Art. 14 of the Covenant. [n Y.L v Canada, it deslt with the question of
whether the claim by a former Army member for a disability pension was a
suit at lsw. [t anted a discrepancy between. onthe one hand, the English and
Russian versions and, on the other, the French and Spanish versions,
stating.

“In the view of the Commuttee the concept of 4 “suit at law' ¢rits cquivalent

in the other language texts is based on the nature of the right in guestion

1

o
Prosrcrecs Husas RioHrs - Toe Evaceeay Didession (Studies in honour of
Gerard J. Wigrda) 130, 133 ., 143 (1883 (Cologne), with further references,
particufarly the dissenting opinjon of the Evrapean Commission members Melchior
and Frowein in the Benthesm case. Dexpite vertain indcations in the historical
backgrownd of these 1wo provisons pointing ir this direction, such an axtensive
interpretation . Dowever, opposed by the wording and purpose of this centmat
provision of the rube of taw. particularly in (15 sysiematic context with Art. {3 of the
Covenant.ie, Ar. 13 of the ECHR. On the other hand, Graereats 302, states that
AL 141s generully unable to be applied to sdministrative hearings 2od by no means
esTablishes a chaim that cectain civil law matters must be demdad by a court. fnmy
opinion, iz igerpremtion robs Art. 12 of iis fundamental esseace.

3% CF Feowen & Proxery LIO £ van Do & vax Hoor 205 ff.: Xopetzk:, swpra note
1. at 245 ff - eap Dk, swpra note 34, 33 of the "Bask Pnnciples oa the
Independence of the Judiciary™. fufre note 49, svoids a substantive definition of the
competence of courts, stating inswead that the judiviary shall bave wurisdiction aver
4l ssues of & judioial neture . . .

3¢ The Englisk version of At ¢ of the ECHR wses the words “civil rights and
obdigations”.

37 The Committez of Experts of the Councd of Europe Jizewise assumed that the o
provisions had the same meaning CF Doc. HOO?, 37

A JHCUPK 243

tiier than on the status of ane of the parties (governmental, parastatal or
AUTONOMOUS statutory entities), or clse on he parucular forum o which
individual legel systems may provide that the right in question is 1o be
sdjudicated upon, especnally in common law systems where there i3 oo
inherent difference between public law and private law, and wherz the courts
normally exercise cantral over the proceedings either al finst tsiance vl op
appeal specificaliv provided by statute or else by way of judicial review. In this
regard, each communication must be examined in the Light of its particulas
featres, "

In the case at issue, it affirmed the application of Art. 14 but disrissed the
communication sinee the Cepadian (egal system had provided an adequate
remedy within the meaning of Art. 141 the form of the possibility of sppeal
10 the Federal Court of Appeal.™ In an indisidual opinion by Committee
members Graefrah, Pocar and Temuschar, who reached the same resalt for
different reasons, the position was teken that claims agaipst 3 saperios
administrative authority i pension matters were not & suil al Jaw pursuant
to Art. 14, since the relationship between 3 soldier and the Crown differed
in essence from a labour contract under Canadian law.

3. Criminal Charge

The term “criminal charge” (“accusation ¢n matiére péaale™). which
corresponds Hicrally with that in Are. ¢ of the ECHR. also requires an
autonomous interpretation. Otherwise, States Partes would be at ltberty 1o
svoid the application of Art. 14 by transferring the decision over a Criminal
offence. including imposition of punishment. 10 administrative authonities.
However, the question of which sancrions are to be qualified a5 purishoment
is as difficult as the definition of a suit at law, such that the casc law of the
Strasbourg organs is equally extensive and controversial in this area™

Not onl ity of the threatened sanction butalso the tvps
of san 1%‘ is t be drawn wpon in evaluating whether a criminel

3% No, 11271988 8 9.2 Ser alys McGorowsck 414 f.

30 I ar 8§ 9.4.9.5 19 Cf efsy the summary by Nowak, 19% HRLJ 308 Incorpem
the renditon by de Zaves. Moller & Opsahi, 1953 GYBIL 2t 4% [n Musor Heone e
v, Preu. Mo, 23 1u86 the Committer apparentic assuwied that the daim o
jeinstatement in public service was of # ¢ivi faw nature See infra pata. 21 In Morae
v. France, No, 2571938, § 8.3, the Commuttes considerec a liigehon rmder the
French Bankrupicy Law as asuitat [aw (¢F infrapata 21amd (be summary i0 Nowak
1990 HRL] 151 £.0 while in van Mews 5. the Netierlands. No. 2131986, § 3.2

uchicisl procesdings aimed at dissobving & labour conteasr See prfre para. 24

Cf. FROWEIN & PECKERT 117 B vAX DUE & vax Hoos 307 i van Dij g 1ote L

at 18 ff.: Kopeizhi, supra noee 11 at 271

£
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Lﬁuw.w ..wﬁm.m. When a sanction ts not only Ot «pteventive character (e g, the
mnposition of protective custody or temporary loss of driver's license} but
also of a retributive and.or deterrent character, and when itis directed at the
general public (1.e.. not only at a specific group of persons or professions).
thea it i qualified by the European Ceurt of Human Rights as punishment,
regardless of its severity (i.¢., even, for instance . a fine for a traffic offence).
On the other hana, the Court refused to qualify as punishmem disciplinary
measures against certain groups of persons or professions Ag_mwna‘u
prisoners, members of free trades) that do not transcend a certain minimum
of intensity {e.g.. § days of imprisomment). Similariy, the expulsion or
extradition of aliens or dismussal from the police department was not viewed
as punishment. In spite of the dubicusness of some Strasbourg decisions.
the basic assumptions of this case law may be wansferred to the Covenant.
The practice of the Committee does not yet offer mueh gudance in this
regard.”

The claim to a fajr trial in court on a criminal “charge” (accusation™) does
not anse only upon the formal lodging of a charge but rather on the date on
which State activities substantially affect the situation of the person
concerned.® This is usually the first official notification of a specific
acousation.™ but in certain cases, this may also be as earlv as arrest. The
rights guaranteed in Art. 14 are applicable until teremnation of the criminal
proceedings, regardiess of whether by  conviction acquittal or
discontinuance of the proceedings. These rights are also applicable to
proceedings at the second ipstance.

4. Hearing before a Tribunal

H:& w&m&« institutional graraniee 0f Art. 13 is that rights and obligations
i civil suits or criminal charges are not to be heard and decided by palitical
institutions o1 by zdministrative authorities subject to directives; rather, this
is to be accomplished by a competent, independent and imparsial mribwnal
established by law. Normszlly. the term “tribunai” corresponds to that of
national civii and crimmal courts, although a tribupal denoics a
substantively determined institution that may deviate from the formally

<1 CF. eg. the crtcism by van Dijk, supre note 1, a1 19§ ; FRoweny & Peokert 122

42 van Dijk. supra note |, a1 1, poents cut thst Art. 14 his been applied to miner
criminal offences in the State reponting procedure, However, this had nothing 1o do
with 3 genersl practive by the Committee bit rather with the view of several
members. See aiso MeGoLDICK W7

43 CF Noor Mubammed. supwenote 1, gt 145 [

22 Frowery & Peueest 21,

‘j)
ta
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{gnd nae »..w.u:wv. defined term “court”. On the ope hand, it is not enough for

the national legislature 1o designate an authorily as a court o this docs aot

cotrespond 10 Art. 1(11's requirements of independence and impartiality.

On the other hand, administrazive authorities that are largely independent

and free of directives may, under certain circumstances. satsfy the

requirements of a tribunal pursuant to Art. 14,

Tribunals must be competent (compétent™) and established by law {"établi

par ia 10i 7). Although the former criterion does not appear in An oiljolthe

ECHR.* it merely represents 3 more specific formulation of establishment
by law,™ Both conditions are 1o ensure that the jurisdictional power of &
tribunal is determined generally and independent of the given case. 1.e., not
arbitranly by a specific administrative act, The term “law™ :s. as in other
provisions in the Covenant. to be understood in the striet sense of 2 general-
abstract pasliamentary law or an cquivalent, unwritten norm of common
Jaw, which tnust be sccessible 1o al! persons subject w it A law of this sort
must estzblish the mibunals and define the subject matier and territorial
scope of their jurisdiction. ™

In addition, iribupals must be independent (“indépendant™). The
requirement of independense relates primarily to the executive but also 1o
a lesser exient w the legislative branch of the State. Judges or other
members of a tribunal need not necessarily be appointed for life or be
ummpeachable, butthey must be appointed or elected for a longer period of
time {at least several vears) and may not be subject to direetives o in some
other manner dependent on other State organs in the exercise of their
office ® In particular, this independence is not always assured with milizary
couris, revolutionary tribunals and similar special courts ¥ However, the
eriterion of independence goes beyond mere separation of State powers and
iz to ensure that tribunals are not overly mfluenced by powerful souial
groups.™ In certain rases, this may also lead 10 a duty on States Parties o

45 This s aniribucable o a Yugoslaviag mocion in the HRComm, E/.CN <
46 CEDoc HiWY, 37,

47 Seesapra Ar. 12 parse 2527

48 O AZYI. 2

&

1. A4299, % 32, Noor Muhammad, supre nete 1oat M7 ven
Dijk. supra note 1, at 30

49 For the comparzble case law on A1, 6of the ECHR ¢f Kopelzhi. supranote 11, at
261 fi. For the independesce of the couns, yee also e “Basic Principles on the
Iodspendance of the Judiciary . adopted in Milan in 1985 by the Tth UN Congress on
Crime Presention and remtorosd by the A in Res. 200146 ane 41/14%: see 1CJ-
Revizw No. 37:1986, £2.

=) CF the referaaces 1o e State reporting procedure oy the Comsittee. ia van Dijic
supra note 12t 3% MeGorparex 399 i

%1 Cf. in this sense. the comments by the French delegate Bousun. in A/C. 3SR.564
317 Suppon: Neor Muhammad . supra sotz Loar 147
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undertake positive measures 1o ensure this guarantee against excessive
influence by the media. industry, political parties, ete.

The lattar example demonstrates a further definitional feazure of a tribunal:
it must be impartial. Whereas independence relates to the appointment and
impeachment of judges and other members of a tribunal, impartiality zims
at the specific holding in a given case. A judge is. e.g., not impartial when
he is blased. i.e., when he has a personal interest in the case before hum.
Moreover, 3 judge may not allow himself to he excessively guided by
emations and political motives or to be influenced by “media justice™.
Impartiality is also closely related to the guarantee of & fair trial and with
aquality before the courts pursuant 1o the first sentence of Art. 141372

5. The Principle of 2 “Fair Trial”

Art, 14(1) guarantees a right 1 2 fair hearing ("sa cause soit entendue
équitablement™) by a tribunal. This principle is at the center of the civil and
criminal procedural guarantee and, with respect to criminal jurisdiction. is
specified by a number of concrete rights in Arts. 14and 15. The right 1o a fair
trial 15. however, broader than the sum of thesc individual guarantees, This
follows from Art. 14(3), which expressly refers only to the accused’s
“minimum guarantees” (“du moins aux garanties suivantes™), Thus,
aithough a criminal trizl may fuifil all the requirements of Art. 14{2) 10 (7)
and Art. 15, it may nevertheless conflict with the precept of fairness in
Art. 14(1).

The most important criterion of a fair trial is the prirciple of “equalitv of
arms " between the plaintiff and respondent or the prosecator and defendant
{“audistur o aliera pars”). For instance. this principle 18 violated if the
accused is excluded from an appeilate hesring when the prosecutor is
present or if a court expert takes such a dominating position that he is in
effect a witness for the prosecution.™ In addition, procedural rights, such as
ingpection of records or submission of evidence, must be dealt with in a
manner equal for both partics. With respect to a aumber of arbitrary uijals
before military tribupals in Uruguay, the Commirtee found a violation of the
right 1o 2 fair hearing pursuani 1o Art. 1441}, in addition to specific violations

32 Forthe issue of mpartalite, of the violations of Art. 14( 11 found in Gownadles doi Ree
v. Poru, No, 26371987, § 3.2 and Karttunen v, Finfand, No. 3370989, §§ 7. 18 %
Dijk. supranate 1, at 37 m AC VSR 964§ 6. SR.966,§ 11 Ser alsothe individuel
opiion of Chanet, Herngl, Aguilar, Uthina 2nd Wennergren in Collins v. famaiza,
Nou. 41987

33 Forthese and smiler cases under Strasbottg case baw. of Frowris & Pruxeet 138 8.
aN DIE & vax Hoor 318 £ van Dijk. supra note 1. 8t 23 £ Noor Mubhammed,
supra note I, at 146 { The Committes stressed the princple of “equality of arms™.
€.g.. in No. 2001983, % 9.3, and No. 2191986, § 10.3,

% Ar [4CCPR 247
of the nghts in Art, 14031, In a casc involving a group of eight former
members of Parkament in Zaire arrested on account of their eriticism of
President Mobuto and seatenced to lengthy prison terms in the absence of
procedural guarantees, a general violation of the night to a fair hearing
pursuant to Art. 14(1) wes ascertained. ™
The principle of a fair trial including “equatity of arms” equally appiics 1¢
suits at law, In Moraef v. France, a case concerning proceedings under the
French Bankruptcy Law, the Commitise interpreted the concept of 4 tair
hearing “as rcquiring & number of conditions, such as equality of arms.
respect for the principle of adversary proceedings, preclusion of ex officio
reformarin in pejus. and expeditious procedure”. * Whereas the Commintee
held the French proceedings to be in conformity with these conditions, it
found a violation of the last mentioned one, 1.e.. that justice be rendersd
without undue delay, in Munoz Hermoza v. Perw This communicanen had
been submitted by an ex-sergeant of the Guardia Civil {police} who had
been dismissed from service for allegedly insulting a superior. Following
discontinuance of the eriminsl proceedings against him, he unsuccessfully
fought for his reinstatement for ten years before various administrative and
judicial guthorities. The Committee held that administrative procesdings
lasting seven vears constituted unreasonable delay and thus a violatien of
the right to a fair heaning under Art. 14(11.7

6. Requirement of Publicity

a) In General

As held by the European Court of Human Rights in a number of decisions
on Art. 6 of the ECHR, the requirement of publicity, which serves to make
the administzation of jusiice transparent, is an essential element of the right

54 Nos, 5. 8, {1977 Ko, 281478 No. 44°1976: Ne 7009800 Nos, 139, :c“mcmw L4
atso the mdividual opinion fy Cooray, Dimirijenié and Lallah. i Ko 20571566, §
F5 No. 138/1983, . also the case of the Goerman citizen Wodfv, Panoma, No. 2
$ 5.6, in whish munimum standards of a fair 1rial such as equality of srms
principle of edversary proceedings. had been wivbuted, Sve ali the Jaruai
penalty cases supra Art, 6, pare. 25, Gonedles del Rbz v Perw, N 2631387, 2. 25
Karctunen v. Finfand. Mo, 3871989 457 1.8
f No ZF 98 § 9.3 OF afso Wo. 2R9138X. 2 6.6,
7 No. 2031985, §§ 113, 12 The Commutie &uﬁ_ﬁnnn, assumed that these
administrative proceedings inyolved a c'aim of 3 aivl Jaw sarure. CF fuprd para. 12
& note 32 In Bofares v Ecteador, Noo S35 087, § 3.4, comeming crminal
proceedings, the Committes reiterated that “the coneept of a fair Atasing vecessarily
entuils that jusnce be cendered withour undue delxy™. mane eonsequen:ly fourd
viglanons of Art. {1} ard {3 {0L
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te a fair trial. particulariy i democrauc sucieties.® During the drafting of
Art. 14 i the 3d Commitize of the GA. the French delegate Bouguin
summarized the purpose of this principle {in contrast to formerly common
secret justice) in the pregnant phrase “justice must aot be secret”.™ In
addition to the purpose of demoerains conteol by the people, also inherent in
the procedural requirement of publicity is the rational idea of better finding
the truth. As Art. (1) of the ECHR, Art. 14(1] distinguishes berween the
dynamuc publiciny of the proceedings of judicia) organs in the formal-
procedural sense - e the manner in which 2 court decision is arrived at -
and the staie publictry of the judgment a4 a means 10 supervise the
proceedings once completed.™ Wheress the public mav be excluded from
the proceedings tor a number of reasons. the pracept of publicity of the
decision applies nearly without resuiction. This strenger protection for
statie publicity (applicable in Art. 6(1) of the ECHR without exception} is
atrributable 10 2 US initiative ia the HRComm * In the 3d Committes of the
GA, Istael unsuccessfully attempted to have this distinction deleted =

B4 Publicity of the Proceedings

The second semtence of Art. 14(1) guarantees a subjective right of the
parties in civil and eruminal triaks to a fair and public hearing (“sa cansc soit
emtendue ... publiquement™) before a tribunal. The third seatence,
however. restricts this right with a number of cxceptions. The specific
formalation can be traced to a Philippine motion in the HRComm from
1949 ¥ which was extensively discussed and repeatedly amended in both the
HRComum and in the 3d Committee of the GA.*™ In 1950 & US proposal,
which came quite close to the final text but stressed the interests of juveniles,
was adopted by a clear majority.™ The general ground for exclusion in “the
nterest of the private lives of the parties™ and the words “ia a democratic
society” are atiributable to a French initiative. ™ In the 3d Committee of the

5% Cf., in particular, the Aven, Prero and Sumer cases, OF also gesersly Nowak &
Schwaighaler, Dav Reshr auf dffentiiche Unetlscerkiinding in Ostervaink. {988
EuGRZ 725 Frowers & PEUKERT 148; van Ty & van Hoor 3231 Cremona. The
Public Chavacrer af Trial and hiedgwment i the Jucisprudence of the Furopean Cowrt of
Human Right wm Protecroos Hinaw RioHTs. siper aote 34, ar 107, See aloo
CenC 1321 § € reprodiced i the Appendix afra p. $33f

506 ATC3SRU61§ L8

f3 OF Nowas & Schwaighofer, supra note 58, at 728, with further references

61 E/CN.4426: EXON SR 156, § 25,

2 AT 3L Rey 3 A'C3SRGL § 11 8R.067.

&3 BN 3232

& See Bussiyt 284 1

65 E-CN. 4426, /ON S8R.136. § 25,

& ECN L I3V Ree 20 L 15 Rev 20 E-CNL SR 323, 14,

e
i+

An I8 CCPR =+

GA, Mu:,. the parcnthetical tetm "ordre pubiic” was inserted m n,.:no_,a,:”,.
with ATt 130315 With referenve w the practice comman <h Latiin Amenica
of sonducting written tnsls, Argentina sought tu strike the principle of &
public hearing and 10 replace this with the publication of written documents.
but this did not saceeed.™ The Latin American practice was, howeser. aken
into sccouat in Art. $(3) of the ACHR, which made the requirement ol
publicity subiect only 10 criminal procesdings. “excepr Smcmﬁ.gm may o2
aecessaty to protect the interests of pustice”™. Art. 7 of the ACHPR does not
provide for any publicity duiy whamsoever.
The right & & public hearing thus means that 2l toals in avil and criminal
matters must in principle be conducted araliy and publich ™ In van Mewrs v
the Netherlands, the Committee stressed that this is 3 dutv upon the State
that js not dependent on any roquest, by the interested party. that Gm
hearing be held in public. Both domestic legislation and judicial practice
musé provide for the possibility of the puklic attending. if Eaa@wm of the
public so wish™. This includes the duty to “make Ems:uuun_: on time and
venue of the oral hearings availahla to the public and provide for adequare
facilities for the attendance of interssted members of the public. within
reasonable imits, taking into account. €.g.. the potental pubhc interest in
the case. the duration of the oral hearing and the rime the formal request tor
publicity has beeu made™. ™ The prmciple of a public hearing is thus not oniy
a right of the partics to the proceedings which could be waived by them. but
also @ right of the public in a democratic sociely, T applies. :oﬁn..nﬁ not 0
all stages of a trial but only to hearfngs, i.2 . 10 the submissions of the
opposing parties in a specific matter. Parts of 4 trial that do not :mam. o do
with the determination of the facts, such as appellats proceedings limited to
a question of law, thus need not be cither oral or ?E_.n“ The mmmﬁ&
observalion of the Committee in R.AM. v, Findand “ihat the absence of oval
hearings in the sppellate proceedings (te.. in a criminal case before the
Court of Appeal) raises no issue under article 14 of the Covenaut” seems.
however. not 1o be in accordance with the wording of this provision. If
appellate proceedings are of a nature that they defermine 2 criminal charge

T OAMAIOE § 3N o

Mm WmmPﬁm,uH g5 Rev ! to Rev, 3 AQDOE, § 83 ACHSR G §¢ 6 11 3% 0%
ACISR 963,45 N

8§t was essentially uncontested in tae 3 Compmitiee of the GA taat the term “publie
hearing” required an oral hearing. See AI0N. § A5 bee sise the response b the
Argentinian delegate Ruds 10 s tdrrespandmg mautry £y hus collésgue 1o the
Dominican Reputlic. in A ¥SR.26L. 54 15,38 The R AIY opiTion can e seen
in the comments by the Israch defegare Baver. o i, 3ttt 1]

0O No 21571086, 38 6.1 A2

¥




IS

8

250 Frecedurs Crugrantees in O and Crinenaf Trale

o1 rights and obligadons i a sult a1 law, the right to a public hearing must be
provided.”

However, the public. including the press, can be excluded fzom all or parts
of # trial = for a varietv of reasons, some of which are also found in other
limitauon cisuses ot the Covenant.” Exclusion of the public in a given case
follows by order of the tribunal concerned. but this requires ~ even though
not expressly stated in Art. 14 - a legal basis in the respective nules of
procedure, The public can be excluded for reasons of morals in, e.g.. a
hearing regarding 2 sexual offence. Public order (ordre public) relates
primarily to order within the courtroom, and rational securiry, to the secrecy
of important military facis {&.¢,, in espionage irials). ™ The last two reasons
may, however. only lead to exclusion of the public so long as the principles
of a democratic sociery are observed.”

Furthenmore, the public may be excluded when this is necessary in the
interest of the private fives of the parries (“1'intérét de la vie privée des
parties™). This passage was inserted by the HRComm in 1952 at the initiative
of France instead of the protection of the interests of juveniles proposed in
the US draft.™ Particulerly conceivable here are family matters. sexual
offences or other cases in which publicity might violate the private and
familial sphere of the partics or of the victim.”™ Finally, the public may also

71 No. 301088, § 64 B ree the cotract view of the Committee in Karswnen v,
Findgnd. No. 38771989, 4 7.3 For the distinction berween ial and hearing. ¢f Nowak
& Schersighoter, supra note 39, at "27E Bur o/ the rather broad (nterpretation in the
case-law of the Stragbourg organs in Frowern & Pruxenr 148, van Dijk, supre note 1,
at M f.

72 In the 3d sentence of Art. 1401, reference is no lunger made to the publicity of the
“Rearing” but rather to the “trial®, which is moonsistent.

73 See. wm particular. Arts, 12{3), T3 183 1903y, 21 amd 3D O gemerally supre
Ari 12, paras 3444, with further references.

74 Cf. Frowein g PeuxerT 143 van Dijk. supea note 10a0 32,

75 The resriction “in a democratic sosiery”, inserted by the HRComm in 1952 at the
inieizlive of France following the model of Art. 61 ot the ECHR, recadved 5 narrow
magerity of 97, with 1 abstention, E/CN 470 134Rev.2; E/CN.4'SR.323. 14, In the
34 Committee of the GA, it wis eriticized. infer afia, by the Indian represenwmtive,
AMC FSR.O62. § 7 Thereafier. the French representative nowed that these wards
represented an indispensable réstoiction on the relatively vague authority we inerfere
for reasons of public order or national security, AC ISR, § 20 A9 § 55,
From a purely grammatical standpoint. the meaning of thew words is somewhat
unclear on account of the unusual senienice stiwcture and Che absence Of a reference
1o the necessty of the Testriction analegous o that in Arts. 21 apd 22 CF alwe
ACHISR.966. 3 3.

76 Aee ECN. AL 150Rev.2: E'CNASR.III 14 In Ar 601) of the ECHR, both

teasons for exclasion can e found slongside one another.

The vieom of crime may be mehuded among the parties to a trial, but sot, however,
“other inmcent persons”, a5 suggested by Noor Muhammad, supra noté 1, at 148,
For the mtarpreration of this provisivn, of. aise A2925, 431§ 81)

o
B

art MOCPR 221

b he excladed in the mteresss of sdce (Vintéréts de la justice™ . However. this
k. authority is valic only “in special circumstancss” (Vdes crconstances
f canticulieres”) and only “to the extent strictly necessary in the opinian of the
court” {*dans la mesure ot le tribunal I'sstimera absolument pécessaus ).
Such exclusion of the public is thus permissible only in highly extraordinary
cases: for instaace, when continuation of the trial is endangered by the
smotional reactions of the spectators.™

. 1narumber of cases in which the authors were sentenced 10 prison e1ms in
secTat. written frials defore military tribunals in Cruguay. the Commuites
found a violation of the right to a public hearing. ™ In all of these typical cases
of secrel justice to suppress rogime oppoments, Uruguay's military
Government did not even make an cffort to jusufy the exclusion of the
public for one of the reasons listed in Art. 14{1}. The situanon was similar
in a communication invalving the conviction of eight fonner members of
Parliament in Zaire by the secret justice of the State security court.”

¢} Public Pronouncement of the Judgment

Both the wording and the hisiorical background of Art. 14{1) reveal that
static publicity is more strongly protected in this provision Sam.avimn:n
pablicity of the triai. As easly as in the HRComm. it was emphasized on 2
number of occasions that certain factors may justify the S.Eﬁasw of a
secret hearing. but not, however, keeping the judgment secret. In 1949 5
draft by several States that was largely synonymous with the second sentence
of Art. 6(11 of the ECHR (“Judgement shall .7} was adopied without
dissent; prior 1o this, a reference = not contained in Art. 6 of the ECHR -
that the trial includes the judgment was rejected by a vore of 6:3, with o
abstentions. ¥ In 1950 this provision was redrafted upon motion by the US,
creating the possibility of an exception 1o public pronouncement of the
judgment in the ipterest of juvenilzs.”® At the initative of France. the
. peference was (rejinsericd that the requirement of publicity spplies equally
10 civit and criminal triais.* A British moucn to exiend the exceptions 0

T8 Cf Noor Muhammad, supranote 1, at 149, ) B

7% do 1041077, Nos. 28, 321978 No, 4404979 Nos, 70, 74, 8015807 Mo LE1S8S:
No. 1391984 ¢ McGoromcx 4181

83 No. 1381982

81 Cf A9, 4214 TE). .

81 EACKN 47286 Tudgement shall be pronounced publicly butihe press snd public may
be exchaded from all or partof the tal (inciding the fudgentens) i the mtersst
Ses EXCN 4'SR.I1D, &; Bossint 285, -

&3 FON 4326 ECNASR. 156§ 35,

3¢ EON 4L 153Rev 2 ECNASR.AIY B2
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matnmomnial  disputes and provecdings regarding the guardianship of
children was sdopted by the HRComm by a vote of 11<. with 3
abstentions. ™ In this context. it was pointad out that thes sort of exclusion of
the publiz served not merely theinterests of juveniles and did not necessarily
mean exciusion of the press.*

Although delegates from Isracl and scveral Latin American States criticized
farther-reaching protection for static publity in the 3d Commistee of the
A, the majority adhered to this distinction® Only Argentina was
successful in replactng the phrase in the HRComm draft “any judgement ..
shall be proncunced publicly” {“vout jugement ... doit étre rendu

oy

pubiiquement ™} with the mere “shall be made pubiic” (~sera pubiic™).*
This was to ensure that the principle of stauc publicity could be satisfied not
only by an oral prepouncement of the judgment in & public session byt also
by publicanon of the written judgment.™ Although this change was aimed at
the Lanin American practice of non-public trials, even the European Court
of Human Rights today interprets the express reguirement of public
pronouncementin Art. 6i1) of the ECHR in this pragmatic sense.”

In the interest of the democratic precept of publicity, L.¢., the control of the
administration of justice by the people, the sole aspect of importance is that
judgments be publicly accessible to everyone.” This may transpire either by
oral pronouncement in a public session or by publication of the written
judgment or by both methods. A violation of Art. 14(1) thus occurs when

8% EB/CN41.142;: EXCN.48R.323 15

BE See A2929, 43 (§ 82}, The tatter inzerpretation Dy the British detegation is, howaver,

not covered by the werding of this provision, There is pothing 0 indicaie 3 privilege

for the media,

See 274299, § 54. See also the references in Bossury 288 £

See E/2533. 67,

50 A/C 3L BSRev. 1.3, According to the original Argentiman version, every
judgement shall be given due publicity 7. sndseguently i1 was to read “any judgemant
shabl be pubhc™ anly in the end was the word “made” inseried, which was, however,
not taken inte consideration in the Srench text. The most suthentic version iv this
case ~ the Spanish text (“tado sentencia . serd publica™) - gives cleay exprassion 1o
the mere duty to publicize, For the historical backgrongd, of, in partenlar, A'C.3
SR.O61, §8 18,19, SR.963, 5 5. 28, SR.9E4, $§ 15,21, SR.966. § 15, SR.947. § 24,

%1 AC.EZSR. %63, § 5, SR.3606. § 13

51 Cf. Nowak & Schwaighofer, supra note 38. a1 723 ff . Frowkin « Peuxesr 149;
Cremeona, supro pote 38 at 11 E

92 Thatis, not merely for the parries 10 rhe trinl. as suggested by van Diik, supranote 1,
at 31 The Commirtee a3 well refers to a right of the society attarge, GenC 1321 § 6,
reproduced in the Appeadix. iafra p. §35 1.

53

]
=l
s
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judgments are made sovessible Y 10 @ Certain group ,w m_ﬂ,.womm,.. e.w whan
Wmmvam:os of the judgment 18 made dependent 06 2 specific interest.” .
In contrast 1o Art, 8(1) of the ECHR, which sets up an absolute :mw"l inthis
respect, and Art. 8 of the ACHR, which does not conlain any :%.: 1y
publication of the judgment, Art. (1} ot the Covenant provides a list of
individual excepdons [n particular, judgments need not ,sm Bmmn.ﬁciﬁ
when this conflicts with the interest of juvemles. as in m.._xﬁ.&m:wfn
procesdings. In addition. divosce judgments or ‘za:rd a@n_tozm..ﬁ
matrimonial disputes do not have to be made uﬁZﬁ,..T:u:m»Em«m s a
certain jogical refationship between static and dynamic publicity. m,‘. fur
cxample, the public was excluded trom the tnial _w.Ew inrerest of :ﬁ ﬁ:«,wﬁ.
lives of the pasties. then there is a legitimate needin xmmu:,.w certain parts of
the judgment sceret, which can be accomplished by Emfw,m the :Emamm:
anonymous or by publishing an abbreviated version.” The nght 1w
n:a:ww:o: of a judgment can be asserted by anyonc, 2., mon.anaa_w_ by Gn
- parties,™ and thus canpot barestricted by the partics by their dispensing with
this right.”

In various cases desling with secret military rials in Uraguay, the
Comeittee found not only a violation of dyname publicity but also a
violation of the duty to publish the judgment.™

IV. Minimum Guarantees of the Accused in Criminal Trials

1. Presumption of lunocence {para. 2)

As with Art. 6(2) of the ECHR. Aru. 8{2) of the ACHR or Art. :,:.AE aw
the ACHPR, Ar. 14(2) of the Covenant contains the presumption of
innosence. an essential principle of a fair trial. Whereas the .mwﬂo.BE
sought to deal with this principle in conjunction with the other ﬂuwwm, of the
accused in a criminal trial,” the 3d Committee of the GA decided on the

93 For mstance. devisions of the Awstrian Supreme Cown _Eﬁﬁ.mm these ure a9t

sontained in e official publications were unly accessible 1o maammmnm oaﬁ,_.w,p Eﬂ

acadenic purposes, Se¢ Nowak & Schwaighofer. supra sax.um, 8 1360, i This

provision was gaashed by @ detision of the Austrian Comnitntional Cour: of 28 June

1000, G 3188 G ALY . i i . o A

a4 [p this regard. the majonry opinion of the ECtHR i the Suzer cas2. Serek A T4
{1954). appewss prebicmatic. ] _

85 Cf Nowsk & Schwmghofer, supra note 38, at 732,

S6 Id. at 733 , e

a7 For this ssoc. o vaa Digk. supra note 1.at 31 vaw Dok & vax Heos 325 Creimona.

supra note 58, st 11t -

Nos. 28, 3200678, No. 351979, o

See Art. 1302} of the HRComm draft of 1034, 1 BE2573.67
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hasis of 3 Britisk motion in 1959 to ke into account the significance of the
presumption of mnocence in a s¢parate paragraph,’™

Art. 142) provides the right w0 be presumed innucent™ to “everyone

charged with a criminal offence™ {“toute personne accusée d une infraction.

pénale”™}. In ascordance with general opinion, which 15 siso confirmed by
Steasbourg holdings, the presumption of innocence, as well as most of the
other rights in Art. 14. are available not only to the defendant in the strictest
sense of the word but also 0 an accused person prior to the filing of a
criminal charge.™ A person has this right “until proved guilty according to
law™ (“jusqu'a ce que sa culpabilité ait ét2 légalement stablie”}, 1 e., until 2
comviction hecomes binding following the fina! appeal

The greatest significance of the presumption of innocence. however, comes
ta light in the cyiminal trial iself. The prosecutor must prove the defendant’s
guilt; 1n cases of doubr, the gecused must be found not puilty in accordance
with the ancient principle in dubio pro reo. The way in which guilt is to be
proved is ultimstely a question of national law. Although a Philippine
motion in the HRComm for insertion of the words “beyond reasonable
doubt™ was defeated by a vote of &2, with 3 abstentions, ™ it is till possible
to draw here upon this generally recognized principle of law '* The judge or
the jury thus may convict an accused only when there is no reasonable doubt
of his or her guilt. Moreover, the judge must conduct the criminal trial
without previously having formed an opinion on the guiltor innocence of the
aceused.
However, this duty applies not only 1o ctiminal judges. In its Geperal
Comment on Art. 14, the Committee stressed the duty on all public
#wthoriies 10 “reéfrain from prejudging the outcome of a tmat™. ™ In
particular, ministers or other influential governmental officialks may, in this
respect, commit a violation of Art. 14{21.™ In the case of excessive “media
justics” or the danger of impermissible mflucncing of lay or profesaional
judges by other powerful social groups, one also has to assume that the State
is under a corresponding positive duty to ensure the presumptien of
innocence,

(00 AVC.3L.792. AC ISR 961§ 2, SR.9A7, § 20 A/429 § 5o,

11 The Eaglish wording of Arl. 612 of the BCHR. as weil as the French text of both
provisioas, states only that innacence shali be presumed!.

162 CF. Noor Mehammad. supranose 1, st 150; van Dijk, supranote 1, at4] [ Frowes
& PEUken: 164 6.

103 E/CN 47365 ECN 4SR. 156, 6 (. .

HH4 CF Noor Mubammad. supranate 1, a1 159,

105 GenC L¥21, § 7. reproduced in the Appendis, tnfra p 859, See also McGorbuck
EICED

106 Cf the casz law of the Stradbaurg organs on Art. 5(2), in Froweny & PEUker: 164 §

W7 Kd at 164,
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o . .o S S, S Wd/

A violation of the right o be presumed mnocent 15 10 m.,,..?:mq,_ﬁzni b

difficulrro prove. This is aspucially confirmed by the fagthat the ¢ stmwﬁw ,,

b entiy 1 ¢ gjudicias

which has dealt with a large nurnber of sppareatly m:w::,.m,ﬁ\ u.am m_m u ﬂnr.,_:

criminal cases, expressiy held Azt 142} to have been violated only in two
communications against Uraguay.

2. Right to be informed of the Charge (para. 3a)

The right of an accused to be informed of Ew nature and nm:mm W m_x Mw.mmwm
against him corresponds literally to ”&z. 6(3)a} of the EC L-Mm “ 4?.
adopted by the GA without amenament W the WWOQEE draft, mm:w
formulation goes back to & Philippine draft in 1949, dﬁ duty HM m o
relates to the nanere and canse {*de Iz nature et des Eo:,m yof Sm, ,rn wwn °
accusation. Following a British initiative, the ...gon% in desad { Wﬂ.w,w m.“
détaillée™ were inserted in 1952.1° The duty to _n..,mond under m_:,r ! (3 HMQ
isthus more precise and noEEnwnﬁ?.u than that for arrested vmﬂoﬂ,mwm e
Art 9(2). It also applies Lo persuns at _%Qd. %m::d and cause ow a minal
charge means nat only the exact legal a.w,mﬁﬁccs of the omnwg ut % ,w:cﬂ,
facts underlying it."* This imo..awﬂanw pn“ “_M v be sufficient ¢
¢ ion of a defence pursuant 10 Att. MONHDY o
%wﬁ:ﬁﬂani that a %aao: be informed prompily ﬁdm:m _n%_c.u ”uu%
délai™) was inserted into the original draft by a proposal mccaﬁwa \..HQM _mug.m
five States in the HRComm, " Information must thus be provided w1 bone
lodging of the charge or directly thereafter, 4:_4 the 33%5 wo -
preliminary judicial investigation or with ﬁn wo:_am &_ some of wm earing
that gives rise to clear official suspicion against 2 spedific person. ™ .
Finally, a British motion added the qﬁzqwﬂma that the 53_:.1%55 s
be vnm{&na to the accused “Tna ?amsama. whici he understands” { ﬂm:m Mwn
langue quelle comprend”). The authority Es& translate :.ﬁ ﬁa_ﬁ,?w u
and perhaps the alTes! warrant or carresponding oral declaration, a0

108 Not, 5. 81977, ln No. 201986, Commines members Cooray. Gﬁn:.m‘wmw%:,cjsu
= b_w.&. held i an individual opinion that the presumption of mpocence .,,H_E ELMM:
violated. G aiso No. 2071986, § 9.5, No, 2631957 § 5 4, and McGOLDRICK <15

109 EACN. 4232 ¢ BosginT 2941
) FAON.L142 EION.48R 323,15, - N
_W_p. M% Mcﬁ Muhammad, supra note 1, at 152 van Dijk. rupra note 1. 5t 43 £ FROWES
. w.%mdnﬁ»m 171: GenC 1321, § &, reproduced m the Appendix. imfra p. 839,
2 OBEION.4286; EECN4SR.1I0, 8. o ol )
mw mﬁh m&;n 1371, § 8, reprodiced én the Appendix. mfra p. 80Y, the Committee
mentons. for example, namng the suspest publicty
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language the accused understands. ™ 1n criminal bearines. the accused may
m_mcnaczaﬁ the free services of an interpreter ¢ Art, T:wxw )} ,
In Sendic v. Urtguay and Mbenge v. Zaire, for instance. the Commitree
tound an express violation of the duty to inform under Art. 14(3)7a). ™

3. Preparation of the Defence (para. Mb))

Aft. 14(31(b) contams several rights, which on oeeasion overlap with those
1n subpara. d. The accused's right to have adequate time and facilisies for the
m&bgng af his defence (4 disposer du temps et de facilités pmnnﬂ,\m:nw i
fa préeparation de sa défense™ stems from a British draft in the HRComm in
1952 and is apparently based on Art. 6(3)(b) of the ECHR.** This nght
applies not only to accused persons but also 1o their defence attorneys, and
it refetes to all stages of the wial. " What adequate time means Amwmumm on
.a:. dircumstances and complexity of the case. but a few days is normally
Ew&nsm,nr,; The word “facilities” means that the accused or his defence
counsel] is granted access to the documents, records, ctc. necessary for
mu_.muaauqcu of the defence. However, this does not give rise 10 & ¢lam 10 he
furnished with copies of all relevant documents. ! -

The mn@_mmn_m right to communicate with counsel of his awn choosing ("3
communiquer avec lc conseil de son choix”™) was inserted in zwm 3d
Committee of the GA upon morion by Israel. ™ In the present context, it
serves solely the preparation of the detence and is particularly rekevant i&.nn
the individual concermed is being held in pre-triai detention. An analogous
Ens&cu ¢an be found in Art. 8(2)(d) of the ACHR. but notin Art. 6 of a:w.
ECHR. Typical viclations of chis right stcm from cases of incomminicede

— o s
detention™ or when an ex-officio defence arorney has been appointed for the

114 Q vam Dijk, supranote [ a1 44,
115 No. 161977 Mo, B3I, See McGoLorie 420 1. and the recent Stb-Commission
Mwmwm MM the right to a feir wial prepared by CHERNICHENKO & TrEaT, ECN 4/5uh .2
mm E/CN &L 132 BACN 4'SR323. 15: BossuyT 29¢.
? Cf van Dijk. sipra note 1, at 4 1. Noor Mubammad g 3
7 . Siepra note 1. ar 3411 h 7 Lsupraneie 1, et 133,
118 Mm.numm EMJWN 1831988, §3 8.3 and 8.4 (half an hourn 2 capital case by nsufficient )
- R M .
an enC 1321, & 9. reproduced in the Appendix. infra p 359: Frowerx & PRURERT
119 This was the holding of the Committee in ©.F . Norway, No. 138 1003
de Zavas. Moller & Opsattl, (385 GYBIL a1 49 McGorpgex 421
126 A 3L 795Rer 35 AC.HSR.267. § 27, o
121 See CE Do Iﬁowu.,ww See alse, 2.5 the decisions of the Committes in Wighr v,
&wwa.ﬁwmwnﬁ»w. No, 1L¥I1982. § 17 Frerrarsia . Urnguay. No. 441978, § 17 Drescher
Caldos v, Uragreay . No. 319749, § 14, Lafuente Peaarrivi v, Bodivia, No, 176 583,

s

i

Iy
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zccuséd against his will'™ Impermissible interference with the nght 1o
preparation of defence was found in 2 large number of other cases sgainst
Uruguay, Panama, Zsire. Jamaica and Madagascar. ™

4. Chaim to be Tried without Undue Delay (para. <)}

The right guaranteed in Art. 14(3Nc} was inserted into the catalogue of
minimum rights of the accused by a motion from Israclin the 3d Comauttee
of the GA.'™ Iis counterpar - “a ... hearing within a reasonable time” — can
be found in Art. 8{1) of the ECHR and in Art. 8(1} of the ACHR. where 1t
also applies o civil proceedings, With respect to caminal trials. these
provisions are synonymous because Art. 6(1) of the ECHR is in practice
interpreted nol only as a right to a trial but alse to a judgment within a
reasonable time.™ The clim under Art. L3Ke) (710 be tried without
undue delay’. “a éwe jugde sans retard excessif”) relates to the
pronouncement of a definitive judgment.™ In the event of pre-tnial
detention, this guaranree overlaps with that in Art. 9(3): heginming with
their arrest, pre-trial detainees have a claim 10 be tried “within a reascnabie
sime” {“dans un délai raisopmable”); once they have actually been accused
or charged, a judgment must be made “without undue delay”. regardless of
whethet they are (still) in detention.
As with most minimum rights in this provision, the ime limit 15 Arw. {34
begins to tun when the suspect (accused. defendant) is informed that the
authorities are taking specific steps 1o prosecute him. It ends on the dare of
t1e definitive decision, i.¢. , final and conclusive judgment or dismissai of the
proceedings. [t depends on the circumstances and complexity of the case as
to what & reasonable time [or undue delay} is. The Strasbourg organs
have deemed trials that even jasted longer than 10 vears o be vompatble
with Art, 6{1) of the BECHR. holding, on the ather hand, uthers lasting less
than ope year to be in violation of the provision T The Commiree has
particularly had occasion to deal with this guestion with respect to military

1Y This was ascertained in several cases aeainst Uriguay. m which a defence counselwa

appointed ex officio by the military courts. See, #,g., Nos. 32, 567197% Ng, T3 JRIIN

123 Sex. e.g.. Mos, 6, $19TT: Ros. 28, 321976, Nos. 49, 6371979 Now. 73T
J0RD: Nos. 92, 103, 1161581 Nes. 123, 1241982, No. 1391983 Nog TR3.C
TORE, See MCGoopBick 422: CHERMICHENEN & TREAT, supra nate (15,121

13 AL T95Rev 3 AC 3SR .967. § 27 Bossurr 297

125 (¥ Frowsrs & PEuresT 15665 van Difk. supranote 1oas 33 L vax Dirx & vax Hoo
1B .

126 Seeaisa GenC 1321, § 10, repredused in the Appendis. jafrap 838

127 OV the survey by FRowErs & Prukest 155 £
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trialsin Uraguay. It found a violation ui At 14(3)(c) in the Drescher Caldas
case, where the duthor was charged less than two months following his arrest
and ther subjected to four sittings withun the subsequent eight months. % In
the great majonity of cases in which the Committee deemed this provision to
have been violated. there were delavs of several years that could not be
iustified with any special reasons.™ In Finknev v. Canada, 3 viclation of
Art. 14(3)i¢) was found, where the production of the trial transcrips took
29 morths. such that the appeal was detayed nearly three vears, ™ Similarty,
the Commitziee found in Prait, Morgan and Kelly v. Jamaica the time span
of 43 months {or almost 3 vears respectively) betwzen the dismissal of the
suthors” appeal and the delivery of the Court of Appeal’s written fndgment,
which prevented them from procecding to appeal bofore the Privy Council,
in contravention of Art, 14(3) (¢).'™

5. Right to Defence (para. 3id))

The right to defence can be traced to a numbder of propezals in the
HRComm. primarity from the US. the Philippines and the United
Kingdom, and was hotly debated due to the adoption of a claim to free legal
assistatice. ™ It can be divided into a list of individual rights-

- to defend oneself in person,

~ 10 choose one's OWn counsel,

to be informed of the right to counsel. and

10 receive free legal assisrance.

In the 3d Committez of the GA, a further right was placed at the beginning
of subpara. d by way of an Israeli amendment, namely, the right to be tried
in one’s presence.'™ The relationship between these five rights is in need of
interpretation. Above all, itis disputed whether the State may introduce an
absolute requiremem of mandatory counsel in criminal erials and thereby
force an accused 10 accept an ex-officio defence counsel when he cannot
atford his own attorney.

1

124 No. 431197688 122.13.4. 14,

129 Inthe Semdus case, No. 831979, the wiaf lasted 10 years: in Caridoni, No, 1391982,
Gycars. Of also Nos. 5.871977 No 2771978 Nos. 43, S&1979; Nos. S0 RV I980: Nas
§4.42 103, 11/ 19EL: Nos. 1253, 1241982 Nes. 139, 156/'I983: No. 238 1947, N 336
1988, CF. de Zayas. Moller & Opsahl, 1985 GYRID =t 48 MoGorpricr 424 £,
CHERNICHENKO & TREAT, Supra aoee 115131,

13G N, 278, 48 10 22,25 CF MeGocsics 423

13 : b and Z25M8T, §§ 1534, 13,5, 14 No, 253:1987, 8 5,10, 6.

132 CF AQ9IY, 43 the various proposals and opinions in Bossuyr 29n £,

133 A FLUTORRev. 3 AC TSR.D67.§ 20; Bossuyr 34X,

A 14 CCPR 254

‘.f.:m.‘mmmvmﬂ to the similarly formulated provision in Art (3¢} of the
ECHR. the Strasbourg organs have taken a relatively reserictive stance snd
affirmed the right of States to assign a defence counsel against the will of the
accused in the intcrost of administraticn of justice.™ At least for the
inerpretation of Art. H(3d) of the Covenant and An. 8(2ue) of the
AUCHR. the conmrary view has been taken i the hiterature thar the aconsed
may not be deprived of the right to defend himself.™ These diveegeni
viewpoints are Jikely attributable to the distinetion between the trial system
based on inquisition and that based on necusation.

Whercas the English version could be interpreted in a more restrictive
sgnse, at least the French and Spanish versions clearly point in the direction
of priority for the accused to choose his own defence. The ravaux
préparareires are of littke assistance in this regard. The only inference that
mav be drawn from the gradual development of this provision in the
HRComm is that the right of the accused to cheose his own defencs was
onginally in the foreground" and later supplemented by the right to free
legal assistance. In 1949 the claim to frec legal assistance continued to be
rejected with the argument that this could net in practice be realized in all
States. ™ Thus, it can hardly be assumed that the subsequent adoption of this
additiomal right was intended to restrict the right of choice. The same
direction i3 taken by the comments of the Israch delegate in the
33 Comumitres of the GA. 1o whose initiative the adophon of the right to be
tried in one’s presence can be attributed

A systematic interpretation, mcluding the travauy préparateires, tends o
lead 10 the following resulr; Evervone charged with a criminal offence has 2
primary, unrestricted right 1o be present ar the 1al and 10 defend himself
However, he can forego this right and instead make uge of defence counsel.
with the court being required o inform him of the right to counsel. In
principle, he may select an attorney of his own choosing so long as he can
afford to do so. Should he lack the financizl means, he has a right o
appointment of defence counsel by the court at no cost, insofar as this is
necessary in the interest of administeation of justice. Whether the interests

134 CF Frowens & Peukest 1770 van Dux & van Hoos 329,

135 van Dijk, supra nete 1, a1 23 ff - Noor Mahammad. sugra note 1. 2t 1583 vax Duk &
vax Hoor 3332

136 For the effect that these oo svatemos fave on the meaning of the presumpiion of

wonocence., the vight to a fair trizl and the nght 10 defense connsed, of Gomien, Tvo
HBases Yor the Right fo Defence Cownrel m Crimingl Procesdings. 31337
NJHR 65,

157 Cf. e.g., the Philippine deak from 1945, i ECN 4333 -

13% 281 BONSSR G 6 CH ASTE29.33(5 83) Bossant D98 1

138 &/C ASR.964.§ 30
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of justice require the State 1o provide for effective representation by counsel
depends primarnily an the seriousness of the offeiice and the porential
maximum pumshmert. The Committes found, e.g., that fines of 1,000
Norwegian krones for two traffic violations did not require the assignment
of a lawyer at the expense of the State, whereas in a capital case it was
“axiomatic™ that legal assistance be avallable Although the accused in
principle has no influence on the selection of a counsel assigned to him under
a legal aid scheme. he may at any time make use of the right to defend
himselt when an ex-oificio counsel is appeinted against his wiil {e.g., in
military court trials).

In a number of cases primarily involving military court trials in Uruguav. the
Comnutiee found & violation of the right 10 be presen: at the trial. ™ It is
permissible to try an accused in absentia anly when he was summoned in a
timely manner and informed of the proceedings against him.™? In Ange/
Estrelis v. Uruguay, in which a military eourt had provided the author
merely with the choice between two attorneys appointed ex officio. it was
determined that the night to defence by counsel of one’s own choosiig had
been violated ' A similar decision was reachedin Viana Acostav. Uruguay,
it which the author had been forced to accept a military ex officio counsel
cven though acivilian attorney had declared himself willing to act as defence
counsel.' [n a number of capital cases, the question was atissue whether the
accused had a right 1o contest the choice of their court-appointed attorneys,
and whether they should have been afforded sn opportunity to be present
during the hearing of their appeal, The Committee. bearing in mind the
scriousness of the death penalty and the ineffectiveness of the court-
appointcd lawyers in these cases. answered both questions in the affirmative
and found violations of Art. 13{(3){d). in Pinte v. Trinidad and Toebago, it
stressed that “legal assistance 10 the accused o2 capital csse must be
provided in ways that adequately and effectively ensure justice™tin Keliy v,
Jamaica, it expressed the opinion that “while Art. 14{3)(d) does not eatite

140 OUF v, Norway, No. 13871983 § 5.5 Robinson v. Jamaica, No. 1231987, § 10.3;
Fintg v, Trinidad and Tobago, Ne. 2321987, § 12.5; Reid v. Jamaica, No. 230'1987,
§11.4: Kelly v. Jamaica, No, 2531957, $ 3.00; Hewy « Jamaiea, No, TXNI9RT.
§ 8.3, Campbetl v, Jumaica, No. H8'1987. § 6.6; Thomds v. Famaica, No. 272/1985,
3 11.4; Simmonds v. Jameica, No 331988, § £3. CF alse 1.8 v. Canada,
Nop. 1301982, § 6: d¢ Zavas. Moller & Opsahi, 1985 GYRIL at 39 1.

ML See. e,z Nos. 28, 301978 Nos. 44,63/ 1979; No. T0:1980; o, Q21981 No 1391945
No. 2891988, Cf McGoLoriex 425 .

2 Mbenge v. Zuive, No. 10197788 141, 21, CF aivo GenlC 1320, § 11, reprodiced i
e Appendix, infra p. 836

43 No. 741980, §§ 8.6, 10 CF. alsr in a similar sense, Varilskis v. Uruguay, No. 3
1980, 8% 9.5, 11 Hiber Conterss v. Ungguay, No, 13001983, 3§ 9.2, 10. Lapes Burgot
y. Uruguay. No, SL197C, 85 2.4 |5,

44 No. 1104198, 8§ 13.2, 15
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the acensad to choose counsel provided to ham free of charge. measures must
be taken to enswre that counsel. once assigned. provides effeciive
representation in the interests of justice™: and in Reid 1. Jamzica, it held
“that the State Party should have appointed another lawver for his defence
or allowed him to represent himscif at the appeal proceedings, The right 1o
be present before the Court of Appeal in addition to a counsed of one’s own
choice was, however, denied in Henry v Jamaice. ™ This case law thus
seems 1o support the systematic interpretation of Art, 13(3)(d) desenibed
above ™

6. Calling and Examining Witnesses (para. 3(e})

The right w0 call, obtam the attendance of and examine witnesses under the
same conditions a5 the prosecutor is an essential element of “eguality of
arms™ and thus of a fair rial.*" The right of the accused te obrin the
examingion of wimesses on his behalf s, however, not absolute, The first
draft. which was unanimously approved by the HRComm in 1949, provided
the accused with an unrestricted right “to obtain compulsery attendance of
witiesses in his behalf”,** The final version, adopied fn 1952 on the basis of
a British initiative by a vote of 10:5, with 3 abstentions. isless stringent™ and
corresponds to the language of Art. 6(3)(d) of the ECHR.'™ As a result, the
right of the accused to obtain the attendance and examination of witnesses
on his behalf is subject to the restriction that this be “wnder rhe same
condidons as wimesses against him” (*dans les mémes conditions que les
témoins & charge™). Criminal courts are thus provided with relatively brosd
discretion, but in summoning witnesses. they must not violate the principies
of fairness and “equabity of armz”. An express violation of Art. 14{3){e) has
been tound by the Commirtee only in exireme cases, such as in Sendic v
Uruguay, where the author had been sentenced by a military court to 30
vears imprisonment in absentia and in camers without having any

A3 Noo 2320987, § 125 No. 2851987, § 510 No, 2301887 5 1.4 Ny

§ 13.2. &F. also Praa ared Morgan v. Jamaice, Nos. 21071986 and 22571987, :

Robinson v, Jamaics, No. 22B1987. 4 103, Campbell v. Jamaica, No. 2351927,

§ 0 6; Thomas v Jamenca, NO. ZTZ1988, § 11 §: Stmmond: v Jamaing. No. 33871

§ 8.4; McGoLDrick 426 £, CHERsiCHES %0 & TREAT, supra tote 115,101

146 See suprn para, S0, See wlso van Digk, sripro note 1.at 2t

14T ovan Dk, supra note 1, at 46 Noor Mohammad. supranme 1. at 184 Frowsm
& PEvsERT 178 4.

148 Sec the unanimously adepted motior. submitied jointly by Chile, Egypr. France. the

Philippiacs and the US, EXON 4286, E/CN 48R0, 6 Cf A207°G 43 % For

the historicsl beckground. of. peneraily Bossuyt 3oL 4

ECN 4L 142, E/ON ASR.A23, 16, In the GAL this version was not smended,

Art. B2HF) of the ACHR grants a farther. reachng sight in this segacd CF van Dijk

Spprg oty 1,047

o
I 53
L




268

2

4%
242 Fracedurel Guaraniess s ¢ wrd Criminal Trial

opportunity tc call witnesses on his bebalf.™ A further example of an
obvious vielation of this minimum guarantee of a fair trial can be found in
Mbenge v. Zaire, where the author., the former governor of the provinee of
Shaba, was twice semenced 10 death in absentig,'™

The right to examine, or have examined. wirnesses for the prosecurion is, on
the comirary. formulated withomt restriction.™ Nevertheless. the
Strashourg organs have accorded the courts a certain amouns of discretion
to reject some questons that do not serve in ascertaiming the truth, ™ The
,@zd:;mcm "o examine or have examined” takes imto account the
distinction between the various icgal systems, in particular, between
wnncmﬁn‘i& and inquisttorial tials. ™ Of principal importance here is that
the parties arc treated equally with respect 1o the introduction of evidence
by way of inxerrogation of witnesses,

7. Claim to the Free Assistance of an Intcrpreter (para. 3(f))

The right of accused persons who do not understand the court’s language to
the free assistance of an interpreter corresponds literally to that in
Arc &(3)(e} of the ECHR, as well as 1o the sense of that in At 8(Niarof
the ACHR. It ean be traced to proposals by the US and the Philippines in the
HRComm, the requirement of free assistance being added by a motion from
Chile.™ Particularly controversial was whether the claim to sn interprever
related only to the trial itself or was also to cover the transiation of all
redevant written documents {especially the indictment, evidence. judgment,
etc.). Corresponding motions by the Soviet Unian and Yugoslavia to cxtend
the scope of protection to all relevant marerials were repestedly defeated by
the HRComm - the last in 1952 - by extremely narrow E&Dmmmnw.um ]

The wording of Art. 14{3)(f) is in this regard equaliy amensble to a narrow
m:m a broad imerpretation. Tt may be inferred from the formulation
“language used in court” (“la langue employae 3 "sudienca™ ) that the entire
oral hearing must be translated. ™ Moreover. Art. 14{3)(a) prascribes that

151 No. 631970 §% ;2 2,15.2.20.

151 No. 161977, 8% 34.L. 21 Criminal triak in ahsentic are. Rowevar, not generally
mn,a?ESu” se¢ swpra para. 31 and note 141, For a violasion of Art. 14{3){c) se2 aisn
Linde v Jamaica, No, 283/1088, 2 8.4, e ,

153 Cf. van Dijk. supra note 1, 3t 46,

134 Cf Frowein & Peukert 143 1., 180; vax DK & vas Hoor 333,

155 CF Noor Mubammad, suprs note 1, at 154

136 See EACN 41700 232, 279, 285, 286: EACN ASR. 110, 7. . Bassir 303 F

137 S2e EXCN 3232, 284, EAONL4/L. 124 E-ONLSR. LS, 12, SR.ELG, 7, SR 323, 16
AZEI 4308 B7). See afio Bossuyr 303 L ' o

158 (¥ van DUk, sapre e 1, a1 47 1.
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nformation on the nature and cause of the charge is 1o be provided in a
EJanpuage that the accused understands. Whether the “language used i
sourt” also apphes to weitten documenrs 1 doubtful in light of the travaux
préparstoites. However, pumsuant to Arts. 3Land 32 of the VCOLT. these are
0 be drawn upon onlywhen the meaning of a provision s ambiguous in light
01 its obsect and purpose.
K The purpose in appointing an interpreter is to guarantee that an accused who
£ does not understand the court’s language receives a fair taal. It s haghly
B doubtful whether this is ensured when the accused is able to follow the ¢ral
hearing but unable to vread the indictment. documents o other wiitten
ridence. For this reason, the Eurepean Court of Human Rights has
Vinterpreted broadly the apalogous provision in Art. 6i3¥e) of the ECHR.
king into account tie general principle of a fair trial. and assumed that the
ccused has a right to the translatiop of all written materials and oral
ftatements pertaining to the criminal teial, since he must be able to
nderstand them in order to bave the benefit of a fair wial ' [n addition. the
osition has been taken in the lrerature and by the European Commission
Human Rights that the right 0 an interpreter also relates two the
terrogation of rhe suspect or accused by the police or the examining
agistrate. '
BThe frec assistance of an fnterpréter is absolute, i.e., the costs incurred by
the appointment of an interpreter may not be imposed on the accused
sHowing conviction. ™ This applies equally to aliens. as well as to members
dinguistic minoruies. In « numbcey of cascs submitted by members of
inginstic minorities, in particutar by Bretons against France, the Committee
essed, however, that Art. 1$(3)(f) does not provide any right simply 1o
ave court proceedings conducted in the language of one’s choice or te
ress oneself in the language in which one normally exprasses onesclf. Tf
iembers of a linguistic minority or aliens are sufficiently proficient in the
fficial court’s language, they have no right to the free assistance ol an

TS

See, in particuier. the holding w the Luedicke case. Serieg A No J9(1973;, pata. 43
FroweiN & PEUKERF 150 1. vary Dug & van Hoor 325,

50 van Dijk. supra note 1. a1 48; vax Dux s vay Hoos 385 (n. 211

{61 Frowens & Petery 182 vax TUX & vax Hoor 356: GeeC L A21L § 13, repraduced in
the Appendix. iifra p. 860

2 Guesdon v. Frence, Ne. 231986, $% 1.2, 10.3: Qudorer and Le Bikon v Frane

e
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84 Pracedural Guarantees in Civil o+ Criviinal Trials
8. Prohibition of SeXf-Incrimination (para. 3(g))

The prohtbiton of self-incriminanon is tound in Ary. B(2xe} and {3} of the
ACHR. hur not in Art. 6 of the ECHR. This is because it was missing from
the 1949 draft of the HRComm, which served gs the model] in the drafting of
Art. 6 of the ECHR. The prohibition is insicad attributable 1o a propasal by
the Philippines in 1950, which was adopted only in part. ¥ A maﬁu_msmang
part that would have forbidden a confession from being obtained by a
promise of reward or immunicy was 1¢jected.

The prohibition of self-incrimination has its roots in Enghsh common law
and wday gencrally belongs to the essence of a fair trial, such that st must
also be viewed as being covered by Art. 6 of the ECHR, ™ It relates only to
the accused. Wimesses, on the other band, may oot refuse to testify. ,\D%.
term “10 be compelled”™ (“étre forcée™) refers 1o variows forms of direct or
indirect physical or psychological pressure, ranging from torture and
inhuman treatment prohibited by Aris. 7 and 10 to various methods of
extortion or duress and the imposition of judicial sanctions in order to
compel the aceused 10 testify, Although Art. 14 does not ¢xpressiy prohibit
forced confessions or statements by the accused from being admissible as
evidence i criminal trials. the Committee called upon States Parties in its
General Cormment on Art. 14 to set down in law corresponding prohibitions
of the use of such evidence 10*

In mdividual communicarions, a variety of violations of Art. 14{3)ig) hy
Uruguay have been established. These mostly involved cases in which the
accused were subjected 10 severe torture in order to compel them to confess
and sign written statemens incriminating themselves ™

9. Juvenile Trials (para. 4y

In conrast to regional human rights conventions, the Covenant contains oot
only a separate article dealing with the rights of the child {Art. 24) bt also
various procedural provisions to protect juveniles: Art. 65} Eo?a:m the
death penalty for persons under the age of 18; Art. 12} and (3) requires

143 mﬁ?.&m%m“ BCN 4R 159, §§ 41-92. €Y A/T929. 53 {$ B8k Bossuvr 15 For the
1939 HRComm draft. see At 1M2) in E137, 221 ,

164 Cf CE Do, HITH?, 39; Neor Mubsammad, fpra node 1.oat 152 van Dijk, supea

 motel,atsl .

68 GenC 130 - ¥ 14, reproduced in the Appendix, mfea p. 860 CF. also the prohibiton
on the use of evidence in Ast. 15 of the CAT, ,

1o No. 521979, Nes. 73, 74°1980: Nos. 139, 1391983, CF also de Zavas, Mellsr &
Opsahd 1983 GYBIL at 56 McGaupsiox 3201 ,

Arr J2CCPR 263

that juveniles be separated from adults in pre-trial detention and i prison;

Art, 1] provides for axceptions from the pringiple that judgments be

made public; and Art 14{4} obligates the States Partiss to conduct criminal
trials*” against juveniles in such s manner “as will 1ake account of their age

and the desirability of promotng their rehabilitation™. These rights were
brought together under Ast. 40 of the 1989 Convention on the Rights of the
Child {CRC) and developed further ™ The term juvenife pecsons™ (“jeunes
gens”} is not defined in the Covenant. but it undoubtedly describes those
years int a person's life beginning with the age of criminal responsibility and
ending with majority age."” The specific determiaation of these two age
limits rests with the States Parties, However, they are obligated te establish
specific age lmits'™ and in so doing to aveid large deviations from
internationally somman norms {roughly 14 to 18 or 19 vears of age).

The adoption of Art. 14($) and its specific formulation was not without
controversy in the HRComm apd the 3d Committee of the GA.™™ The
iniiative originated from Franee. the US, the United Kingdom and India.
Although the oriterion of promoting rehabilitstion is based on a British
proposal of 1950, the British delegation demanded two years later that thas
paragraph be struck and i 1959 questroned the sense of this crirerion. ™ An
Nalian motion in the 3d Committes of the GA that sought w make
rehabilitation of juveniles a task of the criminal trial was defeated by s vote
of 33:12, with 26 abstentions. !’ and the formulation of the HRComm draft
was finally adopted without amendment.

Art. 14{4) does not espressly obligate States Partics to establish juvenile
courts*™ Nevertheless, they must ensure that ctiminal tmals against
juveniles are conducted differently than those against adults, this being
normally accomplished bv juvenile courts.™ Which type of trial is best
suited to the particular age of juveniles is 1o be decided independently by the
States Parties, taking into account the findings of juvenile criminal

167 The fact that Art. 144) refaies only 10 criminal trisls resulis from the sysigmatic
context, s well 35 from the reference 1o the “loi pénale® and the “efectos penajes” in
the French and Spanish texts,

168 GA-Res. 4423 ¢f 20 November 195

169 Cf infra Art, 24, pars. 13,

I Cf, in this sensz_ Noor Muhammad. supre note 1. a1 155, CF also GenC 1521 § 14,
reproduced in the Appeadix, infra p. 360

171 CF. Bassuyr 307 £

132 Ser EON 445, 49, BON &L 142, AC 38R 963, 6 31

173 ACHLB13Rey. 1 A/C.X3R.967,§ 29,

17¢ A corresponding Canadisn metion 14 the 33 Committer of the G A could not gain the
necessary support, A/C VSR 9uf 13 i

175 Special courts and procedures are alse noted by the Commines in GenC 13721, § 15,
reproduced 7 the Appendix, infre p. §60.
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sacrology, However, the Coverant imdicates that s juventie i

must take

o accoent the interest of promonng the refwbuiarion (0 rééducation™,
“readaptacon social " of juveniles. This precept s based on the view that
saverules should &5 Lar s possible be spared the shigma of crune and that
affences ty juveniies should nor be fought with punushment but rather with

n

constructive rode in saciety ™.

1. Right to an Appeal (para. 5)

The nght to appeal & criminal conviction to a highsr tribunal is one of the
more recent human rights of the “frst generaton™.’ ™ It is to be found
neither in the HRComm draft of the Cevenant nor i Art. 6 of the ECHR.
and was hased rather on a motion by [srael in the 3d Committze of the GA
in 193337 [n 1969 an analogous right was set down in Art {2y h) of the
ACHR. and in 1984 in Art 2 of the 7th AP to the ECHR.

In contrast 1o the latter provision. Art. 14(5) was intentonally formulated
quite generally. The Isracli delegate Baror repeatedly emphasized that he
wus interested only in the recognition of the principle of a right 1o appeal,
with the type of appeal depending on the respectve legal system.™
Remedics of cassation are thus just as admissible as meritorial appeats. ™ so
fong us the appeal dezls with 1 genuine review (“examine™). It is thus
doubtful whether proceedings limited 10 mere questions of lsw are
sufficient,’™ lhe proceedings must take place before “a higher tribunal™

176 (f Noar Mubammad, suprs ote 1, at 135,

177 A 133 0f the 1986 HRComm dratt, TON 4808 (o7 NyT987 SIM Newslettes
953, was, Hrwever, much clearer in this respest ther the compromuse tosmula adopted
on¢ year jaterin Arz 0({ and (41 )

T& Forthe "three generations of human nghts” ¢f supra, Inzraduction, para. 8.

T ACYLT95Rev 3 AC SR 901 §F 14 23 24 SR982. B 1 SR.9T. § 39 OF
Bossuyr 31,

L8 A/CISR9AY, 524 SRAU § 31 See afve A ISR, §12 O also

Dosprayewit. Cosparrree L1

181 Ser also AC ISR Q61 § 258

{8 CF van Dyk. supra note 1 a1 4% with further references; CE Doc. H{T0}7. 40

(§ 1S4y OF alse dhe resenvadon by Denmark, which became necessary Decaise an

appea’ (against the guaestion of guilt) i3 not admissible against & jury conviction:

COPRACTRew 3. reprovduced i the Appendix. fvfra p. 753,

ar PSCCPR 67

(une Gurisdiction supérisure 1M In appellate procesdimgs as well che
guaranizes of & fuis and public tial are to be obse ved )
The right gaaranteed py At 143 i availabie 1o all persons convictea ¢l a
crime In its General Commeni on Art. 14, the Commitiee
different terms were ussd in the vanous languages {'crime”. "infr
~delito”. “prestuplenie’l and stressed that this provision i applicable not

oniv to the most sepous offences (erimesih ™ This interpretation s
confirmed by the travaux préparatoires: The onginal Israzli drait provided
tor an exception in favour of petty offences, which was later siruck following
2 motion by Ceyvlon
However Cevlon's motion also contained a proposal for insertion of the
words ..n%om&;m o low” (“eonformément 2 la km”) Although it 1<
unambiguous here that this proviso does not permit interterence with the
nght but rather onlv determinations on how it is exercised.'™ Ceylen's
delegate stressed when discussing his motion that the quesuon ,.,?u..:n« petty
isffences may be exempied from the application of Ar. {H3 was en
“operative detzil” thal may be regulated by interpal legislauon. This
Emngannm:o,s was confirmed by the Committee 0 Saigar de Mongjo v
Colombia. to the extent that an ottence for which i one-year prison term had
been impased was deemed 1o be “serious enough” for she application of
Art. 14(5). ' If domestic law provides for further instances of appeal. the

e

185 In Saipar de Monseo v Colombia. No. 641975 n “racurin de reposion”. whwh
resuited in confiTmation of the ongna judgment by the very same pidge. wis not
deemed to be i review by & higher tibanal within the meaning of Art 143 Cf. aise
van Dijk, supra note 1ot 49 ] , ,
GenC 13218 17, reproduced inthe Appendix, infrap Mt For mstanze.n m.Sk -
v, Caneda, No Y7T197E. § 21 the Commities found a iolation of Azt [4{3He)
conjuncuon wil Ast. LHS) that the tnal transenpts w0k pearly three years w T
completed wss held to constittile an undue delay in the sppeliate proceadings. Sew
also de Zavas, Meller & Opsahl, 1985 GYBIL i 51 B N
185 GenC 1321, § 17, reproduced i the Apgpendix, infrap. 860, Cf. GpaEruam 20 1
186 See A/C 3L 795 Rev. 1, Rev 2, A/CHSR.63, £ 5 SR G55 §§ 12, 31 Art 202 ot
the Tth AP to the ECHR provides for zn analogous possibility for resinetions.
187 A/C.5L.818. - ISR.964. § 170 SR Y67, $39. For the meaning of tat
formulation, of. generaliy upra Azt 12, paras, 25-26
188 “This results clearly from the wordmg and was confirmed in Salgar de Momirjo v
Colombia No. 631879, § 10,4, “The Commitice considens that the aananm&qa
“aecarding  law’ in article 14{5) of the Covenant «s not inrended o leave the vty
exsience of the right of review 1o the diserenon 57 the States partics, sinve the nights
are those recogmized vy the Covenant. and not merely thise recognized by muu.Bnmsn
Jow. Rether, whatis 1o be determined "sscording 1o law’ 15 the modahties by which the
review by a higher mbuml is to be carried out.” See abo. in this sense. CF Da,
HETOR, #3145 -
185 AC VSR 064, §12; No. 631079 8103 Bur see the Freach and German
reservztions. in COPR/CIRev 3. repreduced in the Appendix, nfra pp. 755 756
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zonvieted person must have offective acesss wosach of them Cotsequentin,
the Committec in cagiad protshenens ey o Jumaicn found vislatons of
Ar. 1450 Since the Jamawcan Court of Appeal had failad o mabe is
judgments availadic. the comacted persons were in fact preventea from
appeating in third instance w the hudwal Computies of the Privy { ounalin
London ™

Also contreversial is whether the right to an uppeal spphies onlv w0 the case
of a conviction n the first mstance or alsa w the case of aggravainon of
sengenes by die appetlete cowrs (forinstance  as a resua of a nullily appeat by
the priseculor to confirm the lawi. For this reason, 2 number of Western
European Swates whose fegal svstems allow aggravation of séntence at the
appeliate level submutted a regervation upon recommendzuon by the
Committee of Experts of the Council of Europe.’™ Ir is doubtful waether
such & reservanon is necessary, since Art. 14(5) merely establishes the
principic of two-level cnmmal proceedings. Should a conviction. however,
first result at the appellate level, the person convictad must be afforded a
further apper!. When a person’s conviction has been reversed or (sine has
beer pardoned on the basis of new or newly discovered facts showang a
muscarnage of justice under Art. 14{6;, no entitlemans 10 & retrial arses. ™
In addition to the principle of constitutional responsibiiity of munisters, some
States also recognize the criminal responsibility of supreme S1ete organs for
certain offences before a constitutional court or other supreme court. Since
in these cases there is no provision for &n appeal dgsinst a conviction . these
States had to submit reservations to Art. 134507 [In Fanali v lalv. the
Committee had to decide whether the Lalian reservation was also able 10 be
apphied to a retired air force general, whe had been convicted of corruption
in so-called “one level oaly™ proceedings before the Iralian Constitvtioual
Court within the scope of the “Lockheed Trial”, Although the reservation
actually rclated only w the President of the Republic and to mimisters, its
application to the entire tnal was affirmed and thus Art. 1405) held not ro
have been violated. ™

These ase doubtiesaly based on the coasideratons of the Commitiee of Experts of the
Counet of Europe.in CE Doc. HTMT_ A0} (a4,

190 Henry v, jamaica, No, Z30V1987. 8 8 4 Litle v Jamaca, No JRITRRN %%

191 Ser the rexervauons by Awusiria, Belgon, the Federal Pepubiic of Germany and
Luxembourg. in CCPR/C.URex. 3, reproduced in the Appendix. tnfra pp. "4 T30,
T8, TR Seradop 8 Doc HUTORT, WE (8 148

192 See the individual opinions of Figginy wnd Wako in the case of LG v Mawrntas
No. 3541989, Bus see the individuai opinion of Wennargren. i,

193 See the resenvetions by Belgium. {raly and the Nemerdsnds, in CCPRC 2 Rev 3,
regrodced in the Appendix. fnfra pp. 752, 763, 764, Ser aiso CE Dac. H(Z
(5 14,

193 No TOI980, §5 11 4-11.8, 120 OF MoGororick 232 ff

11, Ewﬁmx»c Compensatien fur Miscarriage of Justice (para. 6)

The right to compensaion in the eventof asenionc based i mscan liagy

ST

Art 1407 Althaugh as early as bwdd o the HRCminm his sdopted a
corresponding proposal by the Philippines 7™ this nght is missing 1 ooth

Art 6of the ECHR anc Art. § of the ACHR. The first motion o strike this
provision - oy the United States fn the HRComm i 1933 - metwith as little

qiccess gs subsequeni onies by the United Kingdom . the Netherdands ana
Argentina ‘n the 3d Commuttze of the GA 7 The latter motians were
defeatad by the narrow majority of 1519, with 20 abstentions Whereas the
socialist States abstained. voting by the remaming States was quite envemy
distributed nmong three groups '™ Today. alsoin Western Europe. the right
10 compensation i so widely recognized that in 1934 1 was set town m
ATt 2 of the Tih AP 10 the ECHR. whose wording corresponds nearly
completely to Art, 146} of the Covenant. ,

The owtlines of the formuation of Art. 1<(6} are based on a French aratt.
later revised by z joiat motion of France and Beipum ™ The wording “his
convicron has been reversed or he has been pardoned on the ground that”
stems from US proposals in the HRComm . " The words “accordmg to law”™
{"eoatormément #:a Ioi” ) were inscried on the basis of @ an amendmens v
Afghanistan in the 3d Commitice of the GA ™ The original drafis ia the
HRComm contained the passage that in the event 0f an execuuon. the
descandants were b receive compensation. but this was ater dropped by the
HRComm. Efforts by Israel and France in the 3d Committee of the GA to
simplify the text were unsuccessful.

The claim to compensation is based on the foliowing prerequisiies:

a) conviction by @ final decision for a cimimal oftence:

195 For the historical background of At 14:6) w0 the HRComm and in the S Commiutree
of the GA. ¢f AZ929, 43 1 AAZ08, § 53U Bosstyr 311 £ A A s ahso
accasionally criticized in the ltersture 7, ez, Tomuschat. 1995 ZaaRV at 554,

196 CON A2 EACN 45R.110, 8.

97 CF BUN WS BONASRISE § 39 A3l LWL UL Rev 3 AT S
SR.G67. 8 30,

196 Of the Western States, the US, Belgivm., France. Gresoe and Norway voted for the
right 1o compensation; Spamn. Turkey, ™he Netnerands, the Upped Rmedom,
Ireland. Canada, Austrzlia and New Zealand voted sgainst; Ausisia, Jtehy . Portagal,
Denmark. Sweden and Finland abstamed.

1960 BCN 4368, 431 ECN.ALIMRey

200 BEAUN AL 133 EONASR 325 10 1T

201 ACHL.801, ACISRET. § 37, For the mesnin

supra Art. 12, paras. 2336,
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iy faler reversal of the convicon oy

woming of the person convicied vn

the ground of

1.3 swbseguently acknowledged miscarnage of jastice;
boabsencr of fault of the person convicted with respect

belated disclosure of the ruscarnage of justice: and

SEIVINE O 4 sentence o the dasts of the miscarr

ui
Re: )

Uhe convicuon must be fnad (- détinitive” 1 and may relate 1o any crrmena!
affence (“condamnanoen pénale”), Le.. to penty offences as

Re: by

The mere disclosure of @ miscarnage of ‘ustice is msufficient: rather. the
conviction must be formaliy reversed (" annuiee” ) = or the person convicted
must be pasdoned {“la grace est accordéde™) This additional requirement is
based on US proposals in the HRComm. In the 3d Commuttee of the GA,
pardoning met with particular criticism, since this normaliyv does not reverse
the conviction but rather remits the sentence for humanilarian reasons. ™
The reference to pardoning was nevertheless retained in order o cover
those cases i which 4 miscarriage of justice was acknowledged dut the
convicted person only pardoned.

Re: i}

Reversal of the conviction or pardoning entitles the person concernca o
receive compensation only when o new or newly discovered fact (“un [ait
nouvesy ou nouveliement révéle™) viions conclisiveiy (Cprouve "y thatthere
has been a miscarriage of justive (“une crreur judiciaire™). The grounds
supporung the reversal must demonstrate conclusively the new or newly
discovered fact inova producta or nova reperia ) disclosing the miscarnage of
justice. In Muhonen v. Finland. the suthor had been seotenced to on
11-month prison term for refusal to fuifil his milisary service; while serving
this sentence, the Military Service Examining Board recognized his status as
conscientious objector on the basis of his ethical conviction, snd he was
pardoned shortly thereafter. The Comminee denied a right W
compensation. since the awthor's pardon was oot due to proof of a
muscarriage of justice but rather was motivated by considerations of
equity. ™

well

202 This normally occurs i & retrial Art. 1405) does not, bowsver, necessarily requme an
entitiement to reteial: of the mdrvidual optmeoms suprg note 193

203 (f. 2.g., ihe vriticise of the deizgaies from Italy and Romans, m A C 3SR 962,
§ 34,8R 984, § . CF. aive the sbservativns of the Committor in Miionen . Finfund,

203 No 8WI951,§ 11.2. CF de Zavas & Maller, 19586 NI L a1 391 §f - MeGotpring 434

i
sk

—

...nnwu,r...mb_.z.ﬂrnr.cmin?.i,..,..uuvr.u“
compensatior need not be graated when the vntimely ;._..f_c,,.rﬁm of s
can be armbuted 16 e persen convicted Huwever, the huicen of Fproc
this rests with the State. Thus restricton of the rompensation <lasn, mses ,,m,g,
at the mitiarive of France,™ rules cutcases m which a person allows umseil

1o be copvieted in arder to avaid betraving another who I INLY Zaits

Compensation is granted oaly whea & persan has sw!fered EE&.._:...,&:W _
subs une peing ). This normaily means prison seRicnces. Es according o %“,
Jear wording. Ar. 1481 1< appiicadle to all types ot ?E;:uﬁ:r san:ﬁ.J
the compensation caim in Art. {5} istobe granted only in case of unlewiul
atrest or detention.™ o -
Compensaticn is 1o be granted “gecording to law ﬁ:w passage can 02
rraced 1o an amendment by Afghanistan in the 3d Comiities of the GA and
is based on the conwnction that a matter as complex as awarding of
compensation for a muscarnage of jusuce can only cnv .nau_mﬁwnﬁ,a
pationally by way of corresponding statutory precautions ™ As in
ATt I.Mu“...: the issue here is a proviso regarding the S..ﬁ.awc, Em Qﬁ_ww”
right of performarnce ™ However, Staics are pot empowered by Uns proviso
10 cTeate conditions and prerequisites that go bevond these set down tn
Art. 14(6). Neither are they permited ta arcumvent compenasation 9
failing to enact the requisite laws m.w.ass.am.,. R&. that %,n ._ua.wu_
unplementasion of this right is impossible. they must instend sabmiz a
resevaticn. ™™ Since other Stares as well have failed o fulfl their treaty
abligation in this regard, the Comruticc rmm.wrvgmm&. nagmmﬁmw in its
General Comraent on Art. 14 that they must “supplement .&3.« legislation
4 this area in order to bring it imo line with the provistons of m__n
Covenant™, " These laws are, above all, to regulate in detail Em modakties
for granting compepsation. as well as the amount . particularly in the case of
non-pecuniary damages {e.g.. with Prison sentences).

M5 EON. 154 Re. 2, EIUN 48R 32317, ;

206 CF supre AT % paras. 47-48. See ¢.p. No. 81

A7 See AC.HL.S0L AC ISR 9614 8, SR.967. 4 3

U8 DY 4. &7 CF Fi5o suprs At 5, pard o

m Mﬂ»wﬁ&hﬂﬂwﬁa«w ) Omwmuw. znr,ﬂwnn. and 5:‘..&4.%‘.;»% Tebage, 0
COPRC 2 Rev. 3, repraduced in the Appendis, inf? TET TS THR,

210 GenC 1321, 3 1R, reproduced n the Appendix, dyra p. S50
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introdacton w thar pubtication, the tesis of declarations reservations
objecuions are normally reproduced n {ull. Unless shown in guotat
matks, the (ext & o translatdon (by the Secretarial).

2 Part | nf che present decument containg the texts of reservatio 3
declarations. notifications and objections made by States parhes concarn
the Covenant. ;

Part 1l conzains the texts concerning the Optional Pretocols.

3 The organization of this document reflceis & number of national
internationsl devejopmenss that have occurted since the previous revisi
was issued in 1959, The developments in question are the following: :

a. Through the accession of the German Damooratic Republic o
Federal Republic of Germany with ¢ffzct from 3 Ociober 1990, the 28
(German States united to form one sovereign State. As from the !
unification. the Federal Republic of Germany acts in the United Nat
under the designztion of “Germany”. The former German Demod
Republic had ratified the Covenant on & Novemnber 1973 and reservatiof
made at the time have been listed scporaely under the design
“Germany’. i

b. On 22 May 1990 the Peaple’s Democratic Republic of ¥
Yemen Arzb Republic merged 1o form s single sovereign State ca
Republic of Yemen, with Sana'z as its capital. The People’s Dermoy
Republic of Yemen had acceded o the Covenant on 9 May 1
reservations it made at the time have been reprocucad under the desig
“Yemen”. The Yemen Arab Republic was not a State party 1448
Covenant. .

¢. By a mote transmitted by the Permanent Representative of the B
Federation to the United Nations Office at Geneva on 26 Decemb
the Ministry for Foreign Affairs of the Russian Federation inform
Secretary-General that:

“the membership of the Union of Soviet Socialist Repubhics in the

Nations and all of its bodics as well as the participation in all the conv

agreements and other intcrnational legal instrumeats signed '

framework of the United Nations or under its auspices, is continued-g

Russian Federation ... . The Russian Federation remains responsi

for all rights and obligations of the USSR in tbe United Nations

the financial obligations™. :

Accordingly, all material emanating from the former Union of.

Sacialist Republics has been listed in this publication under the desd

“Russian Fedération™.

o
=

O Al

ENTRY INTC) FORCE:

tiTable of ratifications as at © June 1993,

Jpott accession

pom ratification

Reaervarions and 12 wilns 1o the CUPR

L INTERNATIONAL COVENANT QN (Vi
AND POLITICAL RIGHTS

A. General information
Adopied by the General Assembly of the United Netions 2n 16 Decernbar Dot

13 March sconrdancy with aricle
provisens =xcept those of articie 317 28 Marer
the provisions of erticle 41, i accorddisc
paragraph 1 of the said article 1

23 March 1976, No. 146068

United Nations, Tregrn Serfes vol 999 5. 171 aa¢ sl
HST o W7 (procésverhal of rectificstian of Spanush
utheatic texi),

GISTRATHON:

bVoss. The Covenaent was opensd for signeiure @ New York on 18 December 105%

see below atp 886

B. Texts of reservations and declarations
(For abjectivrs 1o these declarations and reservations see section D: below p 771

AFGHANISTAN

[Orimnal: Arabjcl
The presiding body of the Revolutionary Counal of the Democratic Reoubla ol
nistan declares that the provisions of paragraphs 1 and 3 of anticle 48 of e
mational Covenant on Civil and Political Raghts and provisiors of pasagraphs 1 and
1 artiels 15 of the International Covengnt oo Econonye, Sccml and Cultira) Rights.

ceonding o which some countries cannot join the aforeseid Covenants, contradicts the

tationul character of the aforesaid rreates Therefore, according to the equal rights
all States 1o sovereignty, both Covensants should be jeft open for the purpase of the

ticipation of all States.
ALGERIA

[Orieinal:
The Algerian Government interprets articls 1, which is common o

Freach]

the wao

OvEnanB. as in 0O cise impairing the malienable mght of all peopies w sl

termisaticn and to ontrod over eir natars] weslth and resouross.

It further considers that the meintenance of the siate of dependence of certain

Trtoeies refermed to in article 1, paragraph 3, of the wo Covenars and in article 14 of

> Covenaat ox Econcmic, Social and Culwrel Rights is contrary to the purposes and

frinciples of the Umied Nations. (o the Charter of the Urganization and 1o the

aranen on the Graating of Indepesdeace o Colomal Countrie ¢
g s and Feopl
heoeral Astembily resolution 1534 A,w?m” e
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Tre Algerian Govemnment mierprets the provisions of arwle $ of the Covenangg
Eooaomic cial and Cultorsd Rigrts asd article 22 of the Covenant or Gav
Pohncal Righ's s makong the bow the framework for action by the State with repedt
the organization and exercise of the 1t W crganze.

The Algesian Government considers that the proviacns of srucle 15, paragraphs 3
4. of the Covenant on Eeanamic. Socml and Cultural Rights cznownono case v
seht freclt ) orgamee (s cdBationa! system.

Tae Algesian Government interprets the provinons of artcle 13 paragraph 4. gf
Covenane oa Civil and Political Rights regarding the mignts and responsibilides of g
35 1o marmiage, dunng marmage and 21 ds hskalnon as (0 0o case imparing the ey
foundaaoes of the Algenan legal >vsteny

SArnele 58

]
; K.w,.w:&o facilities does not requize provision ko prisoners of ali the factiilies avi
- & prsener’s legs! representatve.

..#Fn.zm:w accepss the cequirement i parsgraph 3 {d) thst cvervore is ontitied g
“tried in his prevence, but resenes the nght o evclude an acoused pevson where his
& conduct makes it impossible for the irial 10 provesd.”

Apstrabiy mterprets paragraph 3 (dl of articie 14 as consisient with the operaun of
Achemes of fepal assistnce w which the peron sisisted is tequired 1o make .
moanvm:.,um wwards the wost of the defence related o his CRPSCHY K pay and
determined acrording 1o law, of in which assistance & granted in ﬂ,nwﬁnﬁ. of othet than
indictable offences, onty after having regard 10 all reievant matters, ”

. Austabia makes the resenvation that the provisen of compensation for misearaage of

_Ewm in the drcumstances coatenynasted i paragrah & of amigle 18 mav wm 7,..
primimsstrative peoceduires rather than pursusnt to specidic kegal provisions,” ’

TAusialie povepts parsgraph 3B on the understanding that the reterence 1o
s

AUSTRALIA

Upon natification [Original: B
Argcles 2 and 50

“Australia advises that. the peopie having usited as ome people in 2
Commonwealth vnder the Crown. o has 3 (ederal comsututiona system. [t ac
the provisions of the Covenant extead o all parts of Australia as a Federal State
any Lmitations or excepdons. It enters a geueral reservation that article 2. p
and 3, and article 56 shall be given effect consistently with and subject (o the
in arvicle 2, paragraph 2.

Unde: arucle 3, paragraph . steps 10 adopt measures necessary to give ety
rights racognized in the Covenant are 1o be takes in accordance with cach Sul
Constiturional processes whach. in the case of Austraba, are the processss ofa
in which legislative, executive and judicial powecs W give effect to the rights
in the Covenant arc distributed armong the fedecal (Commenweaith) autherd
suthorities of the constituent States

In parucular, in relation 1 the Ansiralian States the implemensl
provisions of the Covenant over whose subject matier the federal authod

: Article 17

“Australia accepts the prindiples steted in article 17 without prejudice o the night
enact and adminier laws which, in o far ss they authorize action which wa«u‘nmnw o
pecson’s privacy, family, home o correspondence, ate necessary in & demortatic soxety
5 the mteresis of national security. publiv safety. the ceouomic well-heing of the
fonntry, the protection of public health ot morals or the protestion of the mw_:u wnd
Eieedoms of others.”

Arricle 197

. “Austraha i x 2ol ik g : .
legislasive, executive and pudiciat ?Jwamﬁwon will he a matter for those autha QMM aWMwLMﬁn%MMMMWMM %ﬂﬂﬂ%miw H.w“wnmﬁﬁmmwbwwm“”ﬁsn n.mwm,_n:cm
the mmplementation of thuse provisions of the Covensnr over whose siby est possible broadeasting services 1o the Alistratian . 186t of providing the
authorites of the consttuent States cxercise legistutive, ewecutive  S0HEN - " i TAUaR peopie
jarisdiction will be a matter for those authorities; and where 2 provisios has g
and State mspecss, it implementation will accordingly be s matver foy
constimanionally approphiste authonties (for the purpose of mpem
Nowthern Termitory will be reganded as a constituent Stave).

To this end, the Anstralian Government has baen in consultation with théd
State and Terntory Ministers with the object of developing co-operative 2
co-ordinate and facilitzre the implementaton of the Coveaant.”

) Article 30
“Austratia interprets the rights provided for by articles 18, 21 and 22 as consistent with
Brticle 20: aocoedingly, the Communwealth and the constituent States, having legsiazad
pIth Tespect to the subject manter of the anicle m matters of practical Samag ta the
juerests of public nrder lardre public), the right is reserved not 10 introduce any further
fegislative provision on these matters.” o

% Article 23*

; The reference in paragraph (5) of aricle 25 to “uriversal and equal suffrage’, s
ecepted 5.5" prejudice 19 law which provide thst factors such 25 revional S:._“amm
oy be md»g into scecunt m defising eloctoral divisons, or which esiablish franchises
” municipal and other local gavernment elections relazed 1o the sources of jevenve and
e fuactions of suck povernment.’

Arzcle 10

" Australis scceprs the principle stated in paragraph 1 of article (0 and
pringiples of the other paragraphs of that anicle, but makes the reservaniy
and other provisions of the Covenant ate withour prejudie to 1o
arvangements. of the type now in force in Australka, for the preserva
disciplins in penal estzitishments.” In refation o paregrsph I {a) O

Jnﬂ satficativn of withdrawal of fese reserVRLODS ang dodArAtONs N sectine ¢ (below ar

¢ So the notification of withdriwa! of thege retervations and declaraties in o

p. 775
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¢ Parapaph 7 s nouin confler wite fogal regulauous
3 10 2 peTsOA's inal convie
5 Articles 19. 21 aod 22 in wn patagrap
will be applied provided wat thev a1 not i conflics with fegal rose:
in grscie I8 of the Furopens Canvention for the Protecriea
. Fundanknia Fre 5.
Dlcromingiics and dxtncaer d - Pale edoms ., 5 N < s .
) it o 33, paragraph 1. 25 and 26 relatisg b 0 Article 26 5 undeotond 0 mean that i does not exclude htferent treatmen of
"The proveons of amicles 2, paragraph 1 = PATAEIEph . =2 e ; Asstnan nationals and ahens, a5 is also permissibie under anicle i purscraph 2 of o
criminanion and disunction between persons shell be without orejudios w14 B e oy BRI NS sl b pursiragh £ ofeh
a,,vQEE?:,:Fu a e .93 ; Qw:ﬁ» ,;M.(.,,rmw or classes of perains equal €0V Tternutionat Convention on the Blimination of Al Forms of Recial Drserimination.
designed 1o achueve tor the members ¢ class o TS =
of the rights setised in the Covenant. Austrslia accepts article 16 an the bass 3
object of the pravisinn is te confirm the nght of euck person 1w oqual ireatmeat o] 3 BAREADOS

appiranon of the law, Upun scression

3 1200 ab 0w procendings tha led

Austraza declares that Jews sow in llior i Ausitali Teiing 20 the right af P
who have been convicted of sericus eriztinsf ofteoces are gengrally consistanr Rig
requirements of arncies 14 18, 15, I und 26 and reserves the nght ant 0
amendment of sach Liws,

of Human Rights o

{Origing. Enpiak]
apply 1 fuli. the

Dreciaranon
Austraiiz has a federal copstiutional system in which legislative, exec utive and
powers are saared o1 distributed beraeen the Commonwetlth ub.m the Gunn.&?«upm
The implementation of the freaty throughout Ausiraiia wil be m%.ﬂﬁm& 5y
Coemmonweaith, State and {erritory amhborities »ﬁxgu -amw&. 1 Gielr respd
consttutional powcers and arrangements conceraing their exercise.

The Government of Bartedos states that it reserves the nght aw
;. puaraniee of free kogal asustance in aceordance with paragraph 3 1) of amicle 14 of the
g Covenant. snee, whike sceepting the principles contained i the same parzgraph. the

problems of implementation are such thar full spplication camaot be guarantesd at
present.”

BELARLUS
AUSTRIA Declaration made wpon signature
{Driginal G - and comfirmed upor ratification {Ongne Byalorugsiar]
" - rign - 3 < B PR, -
Upon ratification , , anat U p  The Byelorussian Sovie: Socialist Republic dectares that the provisions of paragragh 1
1. Artice 12, paragmph 4, of the Covenaat wil be applied provided that it wil g8 -

e 0t article 26 of the International Covenant on Economic . Social sodt Cultural Rights and

of paragraph 1 of artiele & of the Intemasional Covensnt on Civil and Political Rigins,
b under which o number of States cannot become partics * these Covenams, are of a
f- dscriminatory pature and considers that the Covenants, in accorcanes with the principls
- Of sovercign eqaabity of Suates, should be open for participation by all St
v without any discrimination or imitation.

affect the Actaf 3 Apeil 1519, Stsve Law Gazetie No. 209, .nasmmn:wnm the m@ﬁaﬁf
the Teansfer of Property of the House of Habsburg-Lorraine as wm.nn%a 3 Snk £
30 Quiober 1919, State Law Gazette No. 501, the Federal O.oamﬁn.acua_ Pmm of ¥
1923, Federal Law Gazette No. 292, snd the Federal ngﬂ:nmﬁﬁu ,».ﬁ ot B,u
1928, Faders} Law Gazerte No. 30, read in conjunction with the Federal Const
4 Julv 1963, Federal Law Garerte No. 172 .
>nw.omw.w.hn_of@ and article 18 of the Covenant will be apphed provided that

tes concgrned

b fiy SLGIL M
regulations governing the procesdings and measures of depnivation of :,?wﬁ.i 5 Pl . . BELS N
for in the Administzative Procedure Acts and in the Finanoal ?m@ Act pon ratification [Onginl- French]
permissible within the framewark of the udicial review by the Federai A Reservations

Court or the Federal Constitutional Court as provided by the Austrign |
Constitution. ) , N :
3. Artidde 10, parzgraph 3, of the Coveran: will be appiled uEmEﬂ& the
regulazions aflowing for juvemibe prisoners 1o be detained together with adults X
25 years of age who glve 10 reason for concern as to their pessible demimental

on the juvanile prisoper remain prrmussinie. ;

4. Article 14 of the Covenant will be applicd provided that the ﬁau,ﬁmmz .
the publicity of trials #s set forth in aricie M) of the Federal Constitutionsl
armended in 1928 are in no way prejudiced uma that: ) ) )

a. Paragraph 3, subparagraph {¢) i not in conflict with fegal ‘ummawncam
stipulate that an accused person who disturbs the orderly conduct of the E& o
preseace would mmpede the questioning of snother sccused persan, of 2 witassy
expert can be exciuded from participation in the tnal: ) ) :

xw.m Paragraph 5 is not in conflict with fegal regulations s.ir.v Ewﬁﬁn.mﬁ
scquittal or a lighter sentence passed by a court of the frst mstance, a .Hm_un
s pronounce conviction or & besvier sentence for the same oftence, while &a%
the copvicted person’s right 1o have such conviction Or Beavier senicrce
sull higher ribanel:

L With respect to anticles 2, 3 and 25. the Belgian Goverament makes 2 reservation
b i that under the Belgian Constitution the roval powers may be exercised only hy males
L With respect to the exercise of the functions of the regency. the seid arvcles shaif pot
f -preclude the applicution of the constitutiona) rojes as interpreted by the Belgiar State.

i 2. The Belgian Government considers tha  the provision  of  article 10,
pdragraph 2 {2}, upnder wiich sccused pertons shall, save in excepliona) circunmsianees,
e wegregated from comvicted persons is 1o be interpreted in conformity with the
 principle. already embodied in the standard wmvinimum rales, for the traamment of
| priencrs {resolution (75) 5 of the Commitiee of Migisiers of the Counesl o Enrape ot
19 Januery 1973, that umried prisoners shall not ke put in contast with copvigtes
b prisoners against their will frules 7 {b) and &5 {13]. If they w0 request, accused persons
Emay be allowed to take part with convicied peTsons in certam communal activies,

3. The Beigias Govemnment considers that the provisogs of article 16, paragraph 3,
purcer which juvenile offenders shall be segreguted from sdults and be wevorded
treatment appropriate o theiz age and legal status refers exclusively to the judicial
j measurss prosaded for under the régime for e protection of miners estabished by 1he

Beigian Ac¢t relating to the protaction of young persons. As regards viber juvenils
ordinary-law offenders, the Belpian Governmen: imntends 1o reserve the option 16 adeps
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means of entorseniens have Jailed . whes the o

whoi the Sodter, berween 18 and & vears of uge. makes himsell

serest of the

measdres that mav be more flexitie and e devigned precsely m
DErETMSE TUTEInel.

T A Wi respect 10 arucic 14, the Belgiua Government asiders that the last past
paragraph ¢ of the anticle uppess 10 Zive S1ates the opeion of praviding »f not prev
for certain deroganond from 1he prncpe thal judgoments shatl br made pobl
Accordimply. (he Belpian consttutional pnndipie that there shigli be 1o exceptions 1o bt
pubdi v.uuommwuuxsr of judgements i3 w eonformity witk that prrision Pasagraph be
of the artdie skall not spply 1o persane. wna under Belgian law. are convictd apd
sentenced at second nstance tolowing A appeal against theit ecquiital of Brst ostance
o1 who, under Belgian law, are brought ducctly before & higher tribunal euch o5 the
Court of Cassation. the Appeaks Court or the Assaze Court. 2

5. Articles 15, 11 and 22 shall be applied by the Belgian Govermment in the comsnt & E Upoa aatificarion

the provisions and restriczions set forlh or authorized m articles The providon of article 45, parsraph 1, i i CCRITAdITten with < .
Convenaup foi the Protection of Numarn Righss aed Fupdamemra) Freelors o4 E Stases have the sight 1o bevome wwﬁ.m? © vl ;.r...mc: ”..,,:w_ the prencipis that all
 Novemsber 1930, by the said Convention 4 pereral interest, & ¢ tateral wweslies reguining matters of

LZECH ANI: SLOVAK FEDER AL REPURLIL
Upun signarare n
e Crechodlovak Soealist Repudlic aeciares thar hc ;
pazagraph 1. cﬂ. the Inptermatiaas: Covenant on Civii sad Politicel Ry
contradictan 5.3 the prinviple that af Ststes have tae rght co RESDME pathics )
mulilateral traaties governing catens of senersl interest, I peme

Nz Crech]

16 and 11 of HE

Declaraions 3 . .
6. The Beigian Governmen: declares that it does oot consuder jteelf obligated 1o ¢ . Upon ratification DENMARK
legisiation in the feld coversd hy article 20, paragraph 1, 4nd that article M nsa % 3 v!__ e [irgnal: Enghish]
shall he applied taking mto acoount the rishis o becdom of thought and relig) i. The JOaanGBni of Denmark makes 3 yeservation in q?,.wan.,gw o Q, p
freedom of optuion and freedom of assembly and association proclaimed n ernicied e puragraph 3. secomd semteace In Danish pracice, considerable .ﬂ.;:.» :.un ;
19 and 30 of the Universal Declaration of Human Rights and reaffirmzd i ama gasure approprizte sge distidbunon of canvicts serving sentences of .,k,:ugr 2 ?.rm K
19,721 and 2 of the Covenant. : it considered vatuable 10 maiatain possibilines of flexidle arrargements
7. The Belziss Government declares that it imterprots article 23, paragropk I & 3 Article 14, paragraph 1. shall not e binding vo Denmark m res st ot puhlic
meaning that the right of persons of marriageabie age w marry snd to found 2 18 i .“..wnﬁ_u@‘ in UmEmn law, the right to exclude the press and the ?.m%n mrm%ﬁah, mus., ¢
presapposes not only that national law shali preseribe the matrsigeable age bul rﬁcoﬁ ;&2 is permissible urder this Covenant, gnd the Government of va.aaww.u w, mo
may also regulate the excrcise of i ight. : o that this right should not be restcted. , Ak fnds
8. Arddle 14, paragraphs S a5 7, shall not be binding oo Deamark
BQ.N_MEUMWMW dw wﬁamgon of Justice Act contains detaiied provisions regulatiug the
amers ih o 1hese two paragraphs. In some cases. Danish Jemislation is
xMM.M”:wM.”_MMM”m Covenart (¢ 2. a verdict retumed by 4 jury an the ,“”thw“,wzawmﬁw
et iswed by 3 ugwq ﬁv:m@ of. pasagraph 5); in oumr cases, Danish
! wmore restriclive then the Covenant {e. g, with PE3POTL 10 rescpLion of
- n:al case in e&.HG.Ea accused pasty was sequitted, of. unnnwsm,_g ..3 semphion of a
3 MMMMSN_%W: _M,,.w further made w0 arncle 2, paragraph 1. This ﬂ,m&:.,\.,_noa s i
] 3t € VOIS cast by Dwnamark in the sixteemh session of 3, T 3
ssembly of the Usited Nations 1n 1561 when the Dazish Gelegats e Geners
eceding articls concerniag freedom of expression. voted mesm.m wﬁow.?%ﬂméw o
Opaganda for war.” prohibet:on agaiast

BULGARIA

Upan ratification {Original
“The People's Republic of Bulgaria decms it necessary to undesime that the p
of article 48, paragraphs 1 acd 3. of the Interational Covensat on Civil and Bl
Rights, aad article 26, paragraphs 1 and 3. of the Internationat Covenan: vo Ecgiff
Sazial and Cultoral Rights, under which 2 number of Statss are deprived: g
oppormunity to become pactics 1 e Covensoty, we of a discrimmatory naturg
provisions are inconsistent with the very nature of the Covenants, which are ungy
characier and should be open for scression by all States [p sccordance with theg
of sovereign equality. no State has the fight 10 bar vther States from becomin

4 Covensnt of this kind.”
CONGD FINLAND
pon rotification Ongsat Ensg
fou 1 Onmzal: Enghsh
Upon aceess N plist]

Reservanion

The Government of the People’s Republic of the Congo declares that 3
consider itself bound by the provisdons of article 11, .. :
Aricle 17 of the International Covepant on Clvil and Foliticsl Ri
incompaiible with ardcles 396 #. of the Cosgolase Code of Civil. @
Adminsstrative and Financial Procedure, derived from Act 31E3 of 2
Under those provisions. in matiens of private law, decisions or orders em
comciliation proceedings may be enforoed theough imprisemment for del

_.QM.HQ ﬂMMQQ 10 articke m paragraph 3 of the Covenant, Findagyd deciares that
; n:d:r 10 Present EE,__.% legnsiation the Administrative apthonties may Wr«
Sl CODCHMINS arrest Or smprasonmuent, in which event the case i taken up for
=% Wn_ o court nnly after 2 serrain ume lapae. o
- Wath rexpect 10 article 10, parspraphs 2 (b1
¢ 10, #phs 2 (b and 3. of the Covenant. Figlanc
sares that, although juvenile offenders are. as 3 tuie. segragated fom ,um&mm NH..M.NH

deam appropnate 1o wdomt an o » h
3 .wancS...on opt &n absolute prohibition pot aflowing for more fiexible
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3. With respeal o artwle 13 0f tar Covenaat. Frmand deciares that the lice S08
not correspond t nrush lemsiution regarding an aden’s right ro be heard
Jodey @ compln! o orespect of & decinon conerning s )

&, With respect o article 4. paragraph | ol U Co Finland decianes 1
under Finnish 1aw a sentence can be Jdeclaied seevet i Us padlization 2oid be oo atfy
o morsts or endanger national scourty

S. With respett 1o srticle 14, paragraph 3181 of the Cavenani,
the contents of “his paragraph do nnt correspond (o e preseat legitlanen it
\nasmch a5 it is & question uf ke defendant’s absolute right 1o have legal asstd
slready At the stage of prelimsnary imvestigations.

¢ With respest to arcle 14, paragraph 7. of the Covenan:. Figland Ceclares that
geing to pursue s Presen? pracuce. according o which 2 sentence ¢80 e crangedt

Getriment of the convicted pemsen, of 1 is estabhshed thata rmember 51 an offical o
¢ through eriminal or frauduizal at

coust, the prosecutor of the legal coussel hav
ohrsined the acquittal of the defendant or substantally mote lendent peaity, of
evidence has been presensed with the same effect, and accarding to which a1 sgpy
¢cripunal case may be taken up for reconsideration il within a yesr. antil then uake
evidence is presented, which would have led to copviction or a substantially more s
penalty.

<. With respect 1o anicle 20. paragraph 1, of the Covenant, Finland declares
will not apply the provisons of thus paragraph, this being compatiple with the st
Finland already expressec a1 the sixteenth session of the Uuited Nations
Assembiy by voting against e prohibizoe of propaganda for war. oo the ground
this migh? erdunger the freedom of expression referred in article 19 of the Cov

FRANCE

Fialapd daciazes tl

Upon accesmon {Onginad
Declarations and reservanons
1. The Goverament of the Republic considers that. in accerdanee with Asuel
the Charer of the United Nations, in case of coaflict between i obiligations
Covenant and its obdigations under the Charter | espesially Articles 1 and 2 thy
chligations under the Charser will prevadl. ;
3. The Government of the Republic enters the following resenanct
article 4, paragraph b: fiestly, the circumstances soumeratsd in article 16
Constitution i respeet of its implemenration. in artcle 1 of the Actaf 3 Aprl
in the Act of 9 August 1849 in respect of the declaration of a state of sicge, in 8
At No. §5-385 of 3 April 1935 in respect of the declaration of  state of es
which enable these nstraments t© be implemented, are to be undarstood as m
purpose of article 4 of ihe Covenant; and, secondly, for the purpose of [Tty
implementing article 16 of the Constitution of the French Repablic, i teyms,
extent stricthy required by the exigencies of the sityation™ cagoot it the po
President of the Republic we take ~the measures required by circupstances’
3 The Government of the Republic enters & reservauan conterning antick
10 1 offect that these articies cannal impode enforoement af the rulss pe ai¥
disciplinary régime in the armies.
4. The Govermzen: of the Republic declares that anicle 13 cammot dere
chapier IV of Order No. 45-2658 of 2 November 1945 concerning the caury,
sojoum in, France of sliens. nof from the otber instrumrents concetning the

O

+ Spe the potification of withdrawal of These redervations 1nd deslartion: in secton
P T

s zhe (LR LY

a7 the Repabiz i owiwh

Repubiy mrerprens amcle 14
o Gu ; MTCTRIRIS o e L4, paragraph
a0 O L S T T H i
e cral ,vnm.ﬂvmr W whieh ihe few may nake limied .,.,Sn,w:,m_:mv. Ty nrma
at certain offences sisbject 10 the mnial and Hnal adindivnt . y
TN 88 '3, an SPPea agal §
z ﬂ&h%ﬂn:&.« ft.;fﬁf A BPP agAmst & hnal dovision mav be macie
8 h HMWEOQ which rules an, &.. legalty of the decsian concerned. V
m,iﬂgu”_.aﬁm,unagna of the Repubiic dechwes that articies (v 21 snd 22 of
n.a,.,.rc.aa 89% MW_ME«,%& 2 secordance with articles 10, 11 and 36 0f he mxr,%
amve e Provsetinn of Haman Ri d Fu § Freedoms o
Sunenun tor % Right: and Fundamerral fresdoms o
However, the Gove ] i
L8 ermment of the Republic enters a reserve
o ale CIIVEDOR Conear artgie 1¥
at e € WRAITHNG ;
nch nmw?.: derogate from the manonaly of rhe Fremoh o
broadeasting system. * t ) e
7 The Gowe of epuhli
arncie o ?B«MM”MJ of e Wmucu:n declares that the term “war”. sppeamng in
T S J; Loiovo b upderstood 10 mean i \ -
ern . ) 0 T (L wir iR oontraveantion of
eroanoaal law and considess. o any case, tast French femsiation in thae ma o
neno iepsiation in ths matter is
2 Inmtbe b articie f i
GcéQEWMM_WMMM .”EM- 2 af the Consttution of the Frenoh Repoblic, the French
clares that article 27 18 3 ke e 3
Covemmen not applicable so far ay e Republie is
. Fu&wﬁwo ucﬁ@ﬁ&,:a of withdrawal of 2 rstervation m section € {below a1 o TTA
3 b Mﬂp%“””%i&m‘ MMHQ"KMGMJ%% recetvied oo 23 Aprid 1987 from the m:v.'.&d?nnﬁ (e
edery 2 sy the followmg deciars 3 318 o o
wwmuw..w conceraiog article 22 of the sgag ﬁ“mumﬂb o R IR 0 the dedlarato mace v,«
H ‘ederal Government refers v the doclaratior
G sration on artedc 27 mad
fwiion T , g 7 ivde by the Frenet Governme
.E_mauawcﬂ Wm&; ncwnnm,wa Mﬂn .M.oa. E..m&mnunno ATiachung to the tights guargnised by pu.rw,umm “.MLWM
. arition 25 meaning thar the Consiiugio “reach Repubiss airead:
s fgqo«:dow&a Endivitin) gt e o wanm o 1on of the Freach Repulie almady

1 andd of

LI Court

rzdiv and

GAMBIA
Upon noeession
{Original: English)

“For Gmancial reasons e 1
. Ak ree & A s i
Conmtan g poyasons ! bnm& EBLANCE mﬁ accused persoans iz kmited in onr
Coeiation Rﬁu .v .q.mnmmm with capital aficnces only. The Gavernmenr of the
: .\h ALTE  WiSRR 0 emief @ reservation in respect of arudle 14
paragraph 3 {d), of the Coverent in question. ™ e 1

GERMANY
Upon ratification
) ) Original Germ.
L. Articles 19, 21 and 22 in conj ] ; . foris anj
! = - Junrion with article 2 -
b 2 ithi ; le 2. paragriph 1, of the Coven
Mcwmrmn—“mu mmn within the seape of article 16 of the Convention of 4 xocwavgawnmwm,_.
tection of Humen Rights and Fundamental Fraedoms, o

i Article 14 3. {d! 1

awma bl m.” H:_w «M«M.muwmﬁmmm&. .Mn mWn Covenant shall be applied in such manner
: h T 0 degide whetker an accosed person held in cusio &
. : ; : Cusd :

ppear m person 3¢ the Acaring befive the court of review umﬁéﬁﬁxﬁ&o&u e
** Torough the St of 19 z i 1 »

.ﬁ anﬂ_.WwQE ; mnnﬂw.urauwﬁ. v On«ﬂnuﬁﬁ:ﬂﬁaan Republic e the Federa! Republis of Gewssany
P rﬂmnoﬁs. qy Y80, the e o SIICE URiERd 1 torm ane sosersign State, As fr .
o Gwp 1l %: Mbwni Republiz of Germacy sets iy e Urgred zﬁuua,.mmus Hw

CrnAny”. JEiTe4 X Regrabii iz : ;
ibes " Cer vitier Genpar Demogstn Repablic ratifiad e Covensnt on

w




744 sdiy Reszrvations an dedlorufions

bad

ssall be applied in such manuer s 1. of tae Ieterzatonal Coveasnt va Cisl spd P

Artacte 14, paragraph 5. of the Cover
ad cases solely on tae ground i pnnaple of the uprvenaliny of mivrasnonad mennes aac the & Atzetion

a. A fustier i doos Aot kave o he ssntuted
accuzed persan  having been acquuried by s lowsr 2ounl ~ was comcter’ B ih2
nrie in the proceedings conceraed by the appellaie coun:

fdn the Gase of criminal offence aut geavity the review by a higher o ;
3 devis.on not mposing unprisonment does ¥ have to be ademtred in al cases, A pon ratifieation

4 Artebe 15, paragraph Lot the Covenant shall be applied in such manter tha
a8 made by law for e impusitson o a lghier penalty the hetherio 2pg
v for certain exceptional categonics of Jase: remain applicabic te crming
remmitted befor the law wias amended

ol

j “While the Government of the Republic of Guyana sroepts the prncpie of kgal ad
| appropniate cnminal procesdings s working roward thar #nd aud at present appl
in certain defiped cuses, (he problems of implementation of 3 comprehaasive Kn,m” 33
beme are such what full spplication currot be guaranieed at this e

= S

GERMAN DENMOCRATIC REPUBLIC
Upoe ratification |Originad

“The German Democratic Repablie considers that article 28, paragraph L
Covenant runs counter to the principle that all States which are giided in their
the purpases and principles of the United Nations Charter have the it
partivs w conveations which affect the interests of ail States,

The German Democratic Republic has retficd the two Covenants in acentds
the policy it has so far pursued wyth the view 1o safcguarding humarn 1
convinced that these Covenants promote the world-wide struggle fot the enfa
human rights, which is an integral past of the struggle for the mumte
strengtheniag of pesce Om the oecasion of the 25tk annwerssry of the
Declaration of Human Riphts {1 thus comributes to the peadeiel intcrnag
operation of States. 10 the promotion of buman 7ights and 1o the unt siry
their violation by aggressive policies, colamalism and ap@heid. mosm and o
of zssanlts on the night of the peoples 10 s2if-<determination.

fhe Constirution of the German Democratic Republic gusrantees
cconnmic, socia) amd cubtwral nghts to overy aiizen independen: of ca
relimon. Soaslist democracy has created rhe conditions for every citizen
enjov these rights but also take ap actve part in tierr implementation aod end

Such fundamental human righrs 8s the right o peace, the right w aark
securiry, the equality of women, and the right to edusation hsve beeo fully
in the German Democratk Republic. The Government of the German B
Republic has always paid preal anennon 10 the matedal prerequisites for
above all the socisl g0d economic rights. The welfare of the working pr
continuous improvement are the 'Leitmotiv’ of the aetire palicy of the Got
the German Demooratic Repubiic

I8 respect of wiicie 14, parayraph &
Wik .u,b Qccnnéxi, of .:ﬁ. Republic of Guvina aweps the prinople ot
wpensation for wrongful imprisonment. it is not possible at this tune 1o oplement
a principle.”’

HUNGARY

on siguaturc IOnaipe. English]
wd.a Government of the Hunganan Prople’s Republic declares that panegraph 1 of
ticke 26 of the Inweroations] Covenant on Ecenamic, Saciai and Colrural Rights and
agraph | of article 4% of the Intsrnational Covensnt o Civit and Palitical Rishis
S:,mnm to which cerain States may nut become signatories to the sard Covenants are
1 ducrimmnatory oature and are ontrary 1o the basic priociple of international Jaw tha
msmnn zre entirded 10 become sgnatories to general multiateral rreaties. These
CYminatory provisions are icompatible with the objectives an¢ parposes of the
Bovenants.”

ratification

“The Presidentisl Council of the Hungarizn Peopie's Repubiic declarss that the
wisjons of artele 48, paragraph | and 3. of . the International Covenant oo Civii
Political Rights, and article 26, paragraphs 1 and 3. of 1he Imemnationsl Coverans
Economic, Sodal and Cultural Rizhts are inconsistent with the universal chacacier of
Covenants, 1t fofiows from the principle of soversign equality of States that the
venants shonld be upen for participanon by ail States without any discrimination or
ation. "’

The Government of the German Democratic Republic holds that e ICELAND
ratification of the two haman rights Covenants by further Mamber States ratificatio . .
, 4 . : : N was sccompasied by reservations
Nations woukd be an imporant step to implement the aims for respecting ¢ )
h ’ e ; £ b respect to the followlng provisions [Original Ieeiandic]

the humsn nights, the sims prociaimed in the Charter of the Umited Nations . ) }
, Article 8, paragraph ¥ {a). in 50 far as @ affects the provisions of eelandic law

ch provide that a person who is not the main provides of his family may be senenced

tertn at a labour facility in satisfaction of arrcers in support payments for his child o1

dren.

2. Article ..o n.w..wﬁmg 2 (b}, and parsgruph 3. second sentence. with respect to the

erstion of wcwn.u...a prisoners from adults leslandic law in peindple provides for such
aton but it i not comsidered appropriste to accept un oblization in the absolute

0 called for in the previsians of the Covenant .

Article 13, 10 .F“ exteat that it is inconsisient with the Teelardic izgat provsions n
relating to the right of aliens to objest 12 3 dedision on theis sxpulsion.

GUINEA

Upon ratification {Ory
In accordance with the prnsiple whereby all States whose policies sre
purposes aad priaciples of the Charter of the United Nations age cnti
parties to covensaws affecting the interests of the inernationsl g
Goveramant of the Republic of Guinea cousiders that the provisions

3 See below arp. B84,



T2

TER nendix

Upon ratfication
“Ratilwsbion by LTag .
canducive oentry with hei iy

4 Article 3 paragraph T, with repect 1o the resamption of cases whkch have alicadyy
been tricd The Feelandic liw of procedure har detaned provisions on this mutter which
1§ pot considered spproprate 1O evise

S, Articte 20, paragraph i. with ceference o the facr that a prohibition aw
propaganda fog war could hirt the freedom of expression. This reservates i congsted
with the posttion of [celund a1 the General Assembiv at s sixteenth session. ;

Onher provisions of the Covenant shall be mvinianly ooterved

INDIA

Upaon accession {Omginal: En

“1. With reference to (.. | arude 1 of the Internanogal Covenagt on Cw
Political Rights, the Government of the Republic of India declares thar e words
rght of se-determanation’ appearing i [1hat articie] apply caly 1o the peoples undd
foreign domination and that these words do not apply 1o ssvereign independent State
1 2 section o a people or nation — whith is the essence of national integrity

1. With reference o article 9 af the Tsernaional Covenant on Civil and P
Rights, the Government of the Republic of India takss the position that the provis
the article shall be so applied as to be 1 consonance with the provisions of clauses (3
{73 of article 22 of the Conainstion of India Fyrther, under the Indian legal sys.
there is no enforceable right to compensation for persons chuming to be vitis
untawful arrest or dereation against the State

(1. With respect 1o article 13 of the Internsticnal Covenant oo Civil and P
Rights, he Government of the Republic of India reserves fts right © spply
relating to foreigners. :

IV With reference sa [ ..] articles 12, 19, parsgraph 3. 21 and 22 o
ntemnational Covenan: on Civil and Political Rights. the Government of the Republ
Indiz declares that the provisions of the said articles shall be 3o spplied s to
conformity with the provisions of articke 19 of the Constrtution of India.”

IRAQ

RELAND
Upon ratification [Ongmal: Englishj

Arncie b paragropk §

“Pending the intradection of further legislanion o give foll effoct 1o the P istons of
Fagpaeb f S aaita g T P . - ' 4 -
wu....m?».n T AT O shuddd s case arise wineh 6 pot covered by the proviacms of
susting law, the Goverament of Irelacd wil have regard 10 its ohhgations under the

g (ovenant in the exervise of its power to advise commutation of the seatesee of death.”

L

Arrcle G, paragrapk 2
= “lecland accepus kx principles refersedd to in parsgraph 1 of article 10 and implements
H them ucmE, as v_.aﬂzw_“v,,?u,./czn It reserves the right 1o regard full arplementation of
 these principles 35 abjectives to be achieved progressively.”

Ardcle {4
,_Wa_mpnmaunn.«nm the right 10 have munor offences against miltary law deait with
f suaunanty in accordance with curreat provedures which mav 1ol in ail _,.mw?wﬂ 3, tonform
o the reguirenzents of artxle 14 of the Covenant. )
3 H.RF:Q makes the reservation that the provisson of compeosation for the miscatriage
7 of ustice in the circumstances contemplated 1 paragraph & of sriicle 14 may be by
b sdmanistrative procedures rather than pucsuant w specific legal provisions.” ’

Arncie 19, narnm\a B2
¥ é.arwu@ reserves the sight 1o confer a moaopoly on or require the hicensing of
" broadeasting enterprises ™ N

Upen sigaaturc and
conflrmed spon ratification [Qriginal:

“The entry of the Repubhic of Iraq &5 & pany to the Intarnstional Covel
Eeonomic, Social and Cultursl Rights amd the lntemational Covesant oo
Political Rights shall in po way signify recognition of Isesel sor shall 2 en
obligation towards Israel undet the said rwo Covenants.* P

The entry of the Republic of Iraq as a party to the above two Covenants §
constitute entry by it as a party to the Optional Fratocal to the Internanonal
on Civil and Political Rights

Article 20 paragraph I

_ Tireland secepts the principle in paragraph 1 of article 20 and nplements &t us §

§ Ew..,..smﬁzm. Having segard 1o anwmmw:w%w m formulating a %m“%«wwwwnwhﬂmh
*nm a&m&Sacn at national Ievel in such a form 43 50 reflect the general prmeiples of law
j fecognized by the community of nations zs well as the riuht 1o freedom of CXPIESSION
 Ireland Teserves the right 1 postpone consideration of the possibiity of wa:ﬁn,cnwnm
psome Regislative addiflon to. or variation of, existing faw ualil such time as it may
§wm.wnc pmun such s secessary for the sitatnment of the objective nf parsgragh 1 of

4 In two ommumeations reesived by the Seerctery-Jeoesal or 10 July 1965 and I3 N
respectively. the Govermment of Jsmast declared that it “has poted the polaka! cha
deciaration made by ths Government of Irag on sizning and ranifving the sbove Cov
wiew of the Govemment of Israel, these two Covenznts ave iy the proper plsce for
politicat propouscements. The Guvernanent of Jsrael will, in so far as coawerm the sbe
mattez, adopt 1awards the Government of 39 se atitude of complete reciprocity™

Identical commysnicaty ‘ i, wese teceivad iy the Secretary-Oei
Govervament of Lirael en 3 July 190 in respect of the dechpation made on 300
Govermpent of the Syrian Az Republic. and oo 19 Jume 1970 v @spect of the déd
on aesion by the Gowernmens of Libya. In the latter communication, the Gow
maracver staled il Wie Sodaranon consorned “ranndt in any way affect the ob
Litwan Arab Republic alréady existing under geoera) mpematonst lan™ E

Article 23, paragroph 4
; w&»mx.u ascepis the .ozﬁumoaw of paragraph 4 of articie 23 on the understanding chat
g e provision does not imply any sight 1o ubiain a dissoluiion of martage” N

Fat e text of gow 4, sec sbove ws p 73R



aeRs g Declars

70 A 1

Aracie I3 poragecrk
. ; eoticle 100 poragraph b.ofast seatoes:
CaMIsRIsn om the offence provisian o made bv aw
penalty. the offender shall he nefic therebw ™, che Ieliun Reoa
appiv exclunively 1o waves i progress. ,

ISRAEL

iOnzmals Eogid

Upon ntification
Decigranion
-Sance 11s cs1ablsament. the State of Trie! has bee the vicim of continyous g
2od amacks o0l very evsienge o well es on @ie life and property of s citizens.
These have taken the form of threats of war, of actuzl azmed attacks. and campa
of terroasm resuiting in the muroer of gnd ey W human beiggs. : . @vnmw T ARV PrOVISIoD mads by law. sitheequent (o th i
In view of the above, the state oF emergenoy which was proclammed in May 1948 . 0fu lighter penalry.
pemines . {orce ever sipce This stuation constitutes 2 public emergency #1tm;
meaming of artele 4711 of the Covenant
The Government of Israsi has therefisre found o necessary. in aceordance @
said ardcle 4. ta take measures W e extent siictly requied by (e cuigencics
situstion, for the defeace of the State and for the protaction of life zod propss
including tive axarzise of powers of arrest anid detentior

Tipes.t
decme

Conseque E o Jreagdy . .
Lansegquentdy. d persan who has adready Seen convicted s Sinal desaie

. e Arrcle I8 paragrapls 3
._d‘n%?:zaé A artcie 1Y, paragraph 3, areinterpeeted as beng compatiti.z wit
E: m__cn:u.w J'e?msm srStem for aatiess] radio and Rlevsion g with the seasictens
Hown by law for local redio and television compaige STt W

3 5 tpdies and for stations felaving foreign
» : i for stutions relaving foreagn

In sofar 2s any of these measures are UICOnNsIeNt with articie 9 of the Covevaat; 5 B
thereby dervgates from s obligetions under 1hat provision.” JAPAN
. Upen ratification o
Resersatinn E . ‘ {Original. English)
FeserHanns - - the GHovernment of Japas declares that ‘members . of (he police” reterred 1 in

a L ~
- - Puragraph 2 of artcie 12 of the Internstioas} Covenant on Civil apg Political Rights
ghts

~“With reference o article 23 of the Comenant. and any other proveiog then :
be interpretad o welude fire service persunnel of Japan

Diraet by the religious law of the parties concerned.
To the oxtent that sush law is meoasistent with in odhigatons under the G

srael reserves the nght 10 apply that law.”

LIBYAN ARAB JAMAHIRIY A

U .

3 3@“ *OCession [Original: Englisk)
4 ¢ acceptance and the acoession o this Covenant by the Libyan Arab Repubiic shall

4 M,so way sigrfy a qaabme.:nn of Igreel or be conducive 10 entry by the Libvan Arab
 Republic into such dealings with Isrsel a5 are regulsted by tic Covenant ™

ITALY

Upon mificarion
Ardicle 8, paragraph §
The Italian Republc, considering tha: the expressop ~tnlawtu arrest or 4t
coataiped in article 9. paragraph 5, vould give rise 1o differences of jme
declares that it interprets the aforementioncd axpression ss referring swclusivaly HIEE Upon rafication
of arrest or detention contrary to the provisions of articke 8, paragaaph L

LUXEMBOURG

{Orizinal: Frepeh]
Iaerpresative deciararions

\Fn Ocﬁﬁaﬁ.:.. c Luxembourg eomsicers thas arnefe 16, patgraph 3, wha
: provides that juvenile offenders shall be segregated from aduits and aocorded nxnmmﬁwm o
approphiate 10 their age and legal starus, refers solely 10 the kpal meastres inoomorated
1o the sysiem for the protection of minors. whish is the subject of the wm?aq;ﬁm,wmﬂw
M“Mmﬁa .,yn,_. With tegard to other juvenile sifenders faling within Eac%wz.a Q
x nmwmwaa rw”. the Government of rﬁwnEcokm wishes o retain the optinn of adaptmg
vaacamwoa W B_Mznm.« be mare flexible and be designed 1o serve the inierests of the
The m._o“.aﬁag. of Luxembourg declares that it i impiementing article 14
megwh .u ﬂmw nM:Ow &x .oamwwaﬂm does not conflict with the relevant rimadﬁ:m taga;
s €5, : ?msm._m. thet. followang an goguittal or a comviction by a et 2f s
instaace. 8 higher tibunal may deliver a semtence, confim the sentence pass nm %
4 ﬁqmﬂcmnu haesher penalty for the samic crime  However, the tribunal’s am&&a%a“m ?.3
£ . mﬁaﬁ”:ﬂa“, w““”.nmu guilty on appeal the nght 1 appeat that oynvictcn 0 a highay

Arviche 12, paragrapk ¥

Article 12, paregraph 4, shall be without projudice to the application of ran
provision X1 of the Jtalian Constitution. respecting profibinon of the entry:

sojaurn in the natanal termitory of certain members of the House of Savov,

Article 14, paragraph 3 \
The provisions of article 14, paragraph 3 (d), are deemed to be compd
existing [1alian provisions governing irial of the accused in his presence and detg
the cases in which the acenzad may present his own Jefence and these in
assiztance is required.

Ardcle 145, paragraph § .

Asticle 14, peragraph 5, shall be withou! prejudice w the spplicanon
Ialian provisions which, in accordance with the Consatution of the [talian
govern the coaduct, at one kevel only. of procesdings instiiured before the Con

Court in respect of charges brought sgaimst the President of the Repu
Ministers :

B4 For the text of note 4. soe adove at p. M8



TR Ay Reservanons and Declarstions i the CCPR 1

Aracle 22

Reser:

The Gevernment of Luxemboury further ds
ret apply 1o persons whe, wnder Luxembourg L
court or syought before the Asswe Court,

The Governmen® ot Ldcembowrg accepts the prowision in artc e 19, parsgrap
provided that it dose not preddede i Bom regusnng brosdeasting, telovisi
compames w Iy hoensed.

The Government of Lugembourg declares that it daes oot consider irselt obhizated
acopt legisiation in the field covered by arucle 4. paragraph 1. and that articie 2
whule will be implementad saking into scoouat the rights to Fecdom of thought, religh
opmion, assembly and astociaion lad down in artickes 18, 15 and 20 of the Ulnivi
Declaration of BHuman Rights and reaffirmed in articles 18, 19, 21 and 22 o
Covenant. -

iovernment of Malts reserves the right nof 1o spply asticde 27 U (e exten:
CUSURE egslative Measites may noT be tally compatible with this aracie ©

MENICO
3 i i N
i Upon accession [Qriginal: Spanish}
: LRETD ROLRIVE Stafermens
Ariicle 9, maragraph 3
Under the Politiesl Constitution of the United Mexican States a0l the reievang

MALTA : ! e
‘ N fpiementing fegisiation, every individua eniows the gcusrastees relsting to
Upom accession {Original En f. matters embodicd therein, and sobsequentiy 1o person :..3, e unlawfuily wzmmmmwv.w
Reservations 4 %E.Enu, However. if by reason of false accusation or complaint anv ndiviguai sutfers
;<0 infringement of this basx right. he has, oner aiie, under the provisions of the
Articie 13 k- sppropriate laws, au enforceable naht to just compensation. -

“The Goverament of Malta endorses the principles laid down in article 13 Howg

. . . . . ) Artole 12
inthe present circumstancesitcannotoompiy entrelywith the provisonsnf this srticle = Arsele I8

: Uinder ‘:_n Political Coastrtution of the United Mexcan States. every personas free to
uamumm. his proferred religious bebiel and o praciice its ceremomes, rites and religious
3 w13, with aa. limitation. wath regard to public refigious ucts. that they must be performed

: in v_m,n«m of worship and, with regard 1o education, that stdies camied out in
ﬂzvﬁwsoaa amnﬁ_nu fur the professional education of ministers of religon are 32
officially recoguized. The Government of Mexico betieves that these limitations sre
Fincluded among those established in paragraph 3 of this anicle.

Aricle [ 4, paragraph 2
“The Government of Malra declares thas n interprets parsgraph 2 of asticle 14
Covenant in the senge that it does not preciude any particular Jaw from imposing
any person charged under such law the burden of proving parnoular {aes.”

Arncie [4, paragroph 6

“Whils the Government of Malta accepts the principke of compeosation for v
imprisonment, it & pot possible at this tiwe to implement such = prisciple in aeg
with artiie 14, paragraph 6, of the Covenant. ™

Reservanons

) Articie 13
The Government of Mexico makes a reservation to this atticle. io vicw of the prosant

Arsicie 19 text of article 33 uf the Politicai Consttunion of the United Mexican Sintes.

“Ther Governmemt of Malta desiring to avoid any uncertunly & (8
application of articls 19 of the Covenant declares that the Coastitation of M
such restnetions to be imposed upon pubiic officers in regard to thetr fred
expression as are reazonadly jussifable in # demorratic society. The Code of
public officers ia Matta precludes them from taking an active part in pohitical
or other political activity during working hours or on the premises. .

The Governmen: of Malta 2lso reserves the right not to apply anticie 1910
tha1 this may be fully compatible with Act 1 of 1987 entitled "An At ©
limitaticns oa the political activities of akens™, and this in accordance with ;
the Conventian of Rome (1350; for the protection of Human Rights and
Freadoms or with section 41 () () i) of the Constitution of Malta.”

Article 25, subparagraph by
. ?m;quoBBnE of Mexico also mmkes 2 resérvation to this provision,  sinee
farticle 130 of the Political Constitusion of the United Mexican Stetes provides thar
nisters of religion shall have veither az active nor 2 passive vote, nor the Fight 1o form
OrLatons tor political purposes. B

MONGOLIA
gDeclaration made wpor sigaature
renewed upon ratification MOamEmw Eaglish}

mwma.m declaration, susdatis mutandis. ss that made by the Byelorussian Soviet Socalist
public, 3¢¢ p. 731.

Arncle 20

“The Government of Malta interprees articke 20 consistentdy with the righs
by articles 19 and 21 of the Covenant but reserves the night not te m
legislador for the purposes of articie 207

I



Tivd Appi

NETHERLANDS

|Original Exnghs

Upon ritificatien

Reservariong

Ardele 16

toms sei oul i parsgrepd 2

Ardcle 13 paragragh | , -
“The Kingdom of the Netherlunds regards the Nztherlanas wﬁ& the Netherl
Annlles as wmv?:».w tesmtamies Ot a State 1ot the puroase of this provigeon.

Article 12, paragraphs 2 and 4 )
“The Kimgdom of the Netherlands regards the Netiweslands and the Netbe

Antilles as sepaTute countries for the purpose of these srovisions. ;

Article 14, paragreph 5 id; . :

“The Kingdom of the Netherlands reserves the stamtory opticn of removiog 4 pg

charged with a crinsinal offence from the courttooms 1t the wierests of the proper
of the proceedings.”

Article 13, paragraph §
“The Kmgdom of the Neiberiands reserves the stattory power of the m;mnm
of the Netherlands to have sole jurisdiction to try certain catogones of persoas
13En.uﬁemwa?wgau&mm&uanﬁwﬂmainncgnanmz, :

Article i4, paragraph 7 , .
"The Kingdom of the Netherlands sceepts ng, caﬁuﬁn Emm in o
obligarions arise from it further wo those set out in Wﬂ“&m al of the ﬁﬂSb& ¢
Hetheslands and article 70 of the Crimna! Cade of the Netherlands Anttl
. They read:
»mm_meWmaﬂ_ cases where court decisions are .mmm&% fatr nmzﬁx. K Perso
prosecuted agaia foc an offence in reapect ¢f Which 3 court in the Nether
Nethedands Antilles has detiverad an irrevocaile usmmﬁuaa
2. If the judgement hac been delivered by some other court, the same X
be prosecuted for the same offence in the case of ) soquittal or W
proccedings or {ii) conviction followed by complete execution. remssion of J
sentence,”

Article 19, paragraph 2 e

“The Kanadom of the Netherlands accepts the ﬁaﬁmouu.&w the miﬁ»@ :
not m:!nam._un Kingdem from requiring the heensing of sreadeasting, ¥
cinems enteTprieds,”

Article 26, paragraph ] o
“The Kingdom of the Netheriands does nor accept the obligation s
provision i the case of the Netherlands.”

4

g mtrodnce further legwlation with regard to articke 20,

: Upon accessian

Sand?
Jopiied 2 to be in conformity with the provisions of the local laws
Coastituticn of the Repudle of Korea.

Reseramions wed Declarg wr ik CCPR 763
Arnele 23
“The Kingdom of the Netherlands does not 3 ths prevsion § the fove of the

Netherlands Antilles ~°
Fapianadion
‘|The Kingdom wf the Nethertands clarities] tha: althangh the reservanems |

partly of & grerpreistionsl nawse, [] has preferted Ioservativns 10 nlerpret
codarations in all Cases, since o tha fatter form were wsed doub: Might anse voncerning
whether the text of the Covenant sllows tar the TMERIPrEtIn0D put apen i By using the
teservation farm the Kingdom of the Netherands wishes to ensure 1 all cases that the
reievant oblgations arising oot of the Covenant will pot apply wrthe Kingdom. ar will
apply. only in the way indicared.

NEW ZEALAND
Upon ratification {Odginal: Pralish)
Reservations

“Ihe Goveament of New Zealind resenves the night not © appiv article 14,
paragruph 2 (D). or parageaph 3 in croumstances where the shortage of suitable
tacilities makes the mining of juvenies ana adults unavoidable: and funther reserves the
right not to apply articke 10, paragraph 3, where the interesss of other juveniles tn an
extablishment reguire the removal of & particular juveniic ofender o1 where muxing is
comsidered to e of benet to the persons concerned.

The Government of New Zealand reserves the nght am to spply arncle 14,
paragraph 6, 1o the exwnt thal 1 is not aatisficd by e existing system for 2x gratic
payIments 1o pérsons #ha suffer as a rasad of @ mseaTniage of jusice.

The Govermment of New Zesland having legislated m the aress of the advocacy of
zations) und racial batred and the excising of hostilny or il wiji against any group of
pemsons, and having regard to the right of freedors of speech. feserves the right not s

Thz Govermnment of New Zealand teserves the right nat 1o applv article 22 as it relates

= t0 frade peions to the oxzent that existing legnlaive measures. caacted % ensurs
p - effecirve trade-nnion representation and encourage orderly industria! relations. may aat
be fully computible with that article

NORWAY
pon rafification

{Drigiaal: English|
“Subjecr (o reservations to arhcle 6, paragraph 4.°

article 1. paragraph 2 (b) and

¢ parageaph 3, with regard 10 the obligation ro Keep actusec juvenils persons and juvenile
- offenders segrepated

¢ § paragraph 1.

from adults’ 2nd 1o armicle 14, paragraphs 5and 7, and ro arncte N

REFUBLIC OF KOREA

[Origisal: Korean}
the provisions of paragraghs
23" of the Covenant shall be s
incieding the

The Government of the Republic of Korea fodzelares) that
of article 14, article 22 snd parsgraph 4 of aricle

Sze the notificancn of wihdrawal af Ths rESerVRTOR in seation ( {below v P TS



ROMANTA

Upon siguatmre [Original: Frenchy

The Government of the Socalist Republic u1 Romanie declares that the provadons 2
arnde 4% puragraph 1. of the Internationad (overant on Civil and Political Rights ate
yanance with she principle thar all Scates havr the right 1o bocome parties W soubtifatar
treaties governing matters o generad ialerest
Upon ratification .

s The Stste Ceuncri of the Socialist Kepuske of Romania considers that |
provisions of trlecke 48, paragraph 1. of the Interaational Covanant on Civil and Pobticild
Righs are inconsstent with the penciple that maltilteral internationa. irgats w
purposes concern the interngtional community s 2 whole must be apen 1o
participaiion

h The Se1e Counal of the Socialist Republe of Romania considers taat
maintenance in a state of dependence of certain termtones refericd o i
paragraph 3. of the Interpationsi Covenant on Civil and Political Rights is incon
with the Charter of the United Natiors and the instruments adoped by the Organ
on the grapting of independence o colonial countries and peoples, including’
Declaranon on Principles of Iniernationdl Law conceraing Fricndly Relations 2ad
apesation among States in acoordance with the Charter af the United Nanoms, §
unanimously by the Unlted Nations Generst Assembly in its resolution B
1570, which solemnly proclaims the duty of States to promotc the reabizatiop
principle of equi! rights and self-deweconmation of peoples in order 1o bring 3 speed
10 cobonlalism.

RUSSIAN FEDERATION

Declaration made upon signature and confirmed spon ratification  [Original: Rty
{Same dectaration, muntrs mumndis, as that rmade by the Byslorussian Sovic: Sog
Republic, see p. 751}
SWEDEN
Upon ratificution
Sweden teserves the right not 1o apply the provisioas of arncle 10, paragrap
regard 1 the obligation 10 segregate juvenile offenders from adults, the prov
arvicie 14, parzgraph 7, and the provisions of anicle 20. paragraph 1, of the G

SWITZERLAND
Upon sceession
Reservadors
Arsicle 10, paragraphk 2 ih) -

The separation of accused juvenile persons trom adubs is mot uncoads
guarantesd.

Article 12, paragraph 1

The right to iberty of movement and freedom 1o choose oae™s residence is
subject to the federal laws og alicns. whick provide that residesce and est
permits shal] be valid only for the cantan which issues them.

Aracle 14, paragraph !

The principie of 3 public hearing is not applicable to proceedings which
dispute relating to civil rights and obligations ot W the ments of the prosecuti
a eriminal matter; these, In aceordance with camtonal laws, are heid b
sdministrative authority. The principle that any judgoment rendered shall

X Upon aceession {
signify recogniton of [srael or entny inte 4
= regulated by the szid tvo Covenants.®

. ap Economic, $ocial and Celiural

kon Civil asd Pubitical Rights are incomparible with the ; Iyectives of
sud Covenants, P purposes and ovectives of the

distrimsnation, the opportunity 10 bevame parties 1¢ the sajd Covenants,

Upon accession

=4 Fog the axt of oode 3. see shove 8t p 73R

Reservatons ard Decloradon: o e (0 PR R

pudhe s adhered o withew prejudice to the o
provedere. which provide that 3 judgement shall aof he r
shall be transmutted 10 the PArliLs o Writiny,

1he guarantee of & fr mal Bas as s sobe purposc, ahiere
rphts and obligstons are concerned. to ersurs Hpal judhox! Teview
decisioes of public authontes which have a be. ; ot
term “fingdl jodicial review” means a o xamnat
application of the law. such as 2 review by s Court of Uassanon

2red g pub

Article 14, perageagh 3, subparsgranis . snd
The pusraniee of free eyl peustanee sssigned by the zourn and of the fres a

an interpreter docs not Jefinitively exempt the weeficary from detra
resilting costs ’ o

of

Arncle 15 preagranh =

;n Teservarion apphes tar the federsl Jaws on the vrganizeton of vriminal justog
wiuch Eosam 51 an cxcepion o the right of anvone corvicied of & erime o have hjs
copviction and sentence revewsd by a higher wibunal. wiere t ron Los :

Ve ne ! D) T - WIS D PErAN oncerned s
ined in the first instence by rthe highest tribunal, P R
Article 20
Swirzesland reserves ihe right not 1 adopt furth 3 fa ¢
criand reserves i) i Yy ady her measures o han propeganda for
war, which is prokibited by article 200, paragraph 1. Froprsnas for

Mi,‘g~m5u fesenves the night & adopr a niminal provison which wil! rake it
MMMMMH,_MV Sm E,mﬁ_monmm.ma of srike mwuo paragraph 2. on the ovcasion of it forthcomiag

aon to the 1966 Iniemations nvention on the Elminatio i
!  to 1h ihe £ 0o i T H
Rauial Discrunination. FAL Forms

Article 25, subparagraph (b)
The preseat provisien chall be apphed without judic i
4 prejudice 10 the canwonal and
communal laws, which provide for of permit slections within sssembli 1 by
mezns other than secret baliot Plissto be beld 3
Article 26
Toc eysality of 2l persops before he law and their entitement without anv

a..,aanpnmcva to the equal protection of the law shull be rustamced oniy in cnntiecuen
- with other rghts contawned i the present Covenant. .

SYRIAN ARAB REPUBLIC

s . _ . {Original: Frenchj
- The accession of the Svrizn Ara Republic 1o these two Covenants shall in no way

relationship with it regacding anv mauer

2. The Syrias Arsb Kepublic considers that paragraph 1 of article 26 of the Covenan:
Rights and paragraph 1 of article 45 of the Covenant

masmuch a8 they do mot allow all States, without distineion or

TRINIDAD AND TOBAGO
Originat: English]

A . o ; AL R
i} The Governmen: of the Republic of Trinided and Tobago reserves the right aot 1o
uﬁ.?..«. o @m s,.n provision of paragraph 2 of article 4 of the Covenam sincr
M.mr.:wa 7 (3} ofits vﬁooa:)nwea enables Pariament 1o cnact legislation eves though

it % inconsistent with sections {3} and (3} of the said Congiitution




THR

v Government of
o,
piidd

abe puison Sawnilitios

the Repubike of Trinidad and Tobsyg
paragaphs I th) and 3.0 famomy
detaimed 0 be acromodated seps felv Iix " . R
EiE MV Goverpment of the Repuizhie of Triaicad and Tobags reserves the anx.hva
- .ﬁ.ﬂ..umwuvw_ 2 of article 1210 view of the stITUIOTy PIONISONs TOQuTng pemd
s S 5 d T - s - B A
Q,W.W.,mam 1o teavel abrond (0 ferrwh tay clearance certificites e rish ot 15
FASid I 2 H) b ! : we L - e .o .
w1 The Government uf the Repubtic of Trinidad and Tobags rescr, M.ﬁ H awxmmﬁ_uau
e ; ¢ f article 14 46 viow of the tuet that seenon 43 of st
iy paragraph & ot arheic 130 View o1 ¢ cenon 43 af 15 5
M;toﬂ”ﬁ wam h.w.&nﬂ”:«w At No. 12 of 19 dees niot confer on person 5?;%”.5%“ :
mdictment an ungualified nght of sppeal apd that in naucﬁg. st uﬂﬂ“@ o .
N.o:n.:w Appeal can enly be doge with the feave ol the Court of Appeal vz :
he Privy Counol. - e
1 ﬁrﬁ.ﬂ the Government of the Hepushe oi Trimdad and T@..ﬁ ??NHM il
v e T N . :

, principle of compensstion for wrongiui tmprisoament. it is 1ot vmw:u JWE b
1o implement such 7 principle n accordance with paragraph 6 of arne g
Cosepant, o « et

vi) With raference to he last sentence of .u.ﬁmnavu Lot &daw mw_., «Qo:‘., mcww«%on -
the commission of the offeace. provision is made ”,J ,K:,‘ O m”%ﬁi .
tighter penalry, the offender shall bencfit theredy’, the Gow e
%gcv:n of Trinidad snd Tebage deems this provision 1o spply exc an S

5 . a person who Das already been convie ¥

n progress. Consequently, 2 person 1 been <o ;

Qwﬂ.m shall nud benefit from any ﬁ_ésm”o: made By law, substquen ;

$¢1 3 ¥ ».o, = 1
peision for the imposation of a lighter penalt; " .

i} %_.wrn m%.naamé of the Republic of Trimdad and Tobage reserves nw,n righ
mpose fnwfil andior reasonable resteictions with respect to the right of 28
undex article 21 of the Covenant. - , ni

viiiy The Government of the Republic of Trinidsd and ?W@ﬁ%ﬁwﬂﬂ w“no MWZ.“.
tsd icte 20 af the Covenant in so {ar as lie
apply the provision of arricte 20 of the Co as iy !
:W M,cnﬁ.:m in Tricidad and Tobago, in view of the fact that Lcenses may be

o or withheld from affens under the Aliens Lendbolding Act of m.;
Tobago.”

UKRAINE

Mx_ némﬁﬂyﬁq —,Oawﬁw,w RS

{8ame decleration. pusatis mutrtdes. 85 that made by the Byelorussian mcﬁ,

Ropublic, se p. 751.]

Upon signature ’ ] .,V. : .H

“First. the Government of the United fam,wga n.nam..n n.ﬁu. znae,wwmw . ,
virtue of Article 103 of the Charter of the United Nations. v the event of 48
Tw?&mw their n&mmﬁm«un under article 1 of the Covenant and awmn a%qunn_ o8
Charter {in partscular, under Artiches . 1 and 73 thereof) their obligaria >
Chianer shall prevail,

% In 3 commumcnton viwslved by the mnu.nggh on b3 | _,u.EuQ Ewﬁ;ﬂw :
) Trndad and Tobazo confomed that peragraph (vi) capstituted an Enﬂmw% %
e ot aim to exsimde of madify the legal effect of ihe provisions of the Covensp!

- Kingdom reserve the right nor 10 apply an
provigions reguics juveaiics aho sre deizined 1o be aecomod ated se
and not 10 apply article 16 peragraph 2 {a}, tn Gibraltar, Montse
Caicos [slands in 50 far as 1
¢ Jersey.

F of asticle 12, paragraph |, relaling
b 2ach of the tarritorics comprising the Uniteg Kingdom

 immigration legislanion goveiTing entry into. stay ia an

aoceptance of article 12, Paagraph 4, and of
Esubjoct to the provisions of any such I,

The Govermnment of the | 'nited Kmgdem

vh-
&

Sezondiy, the Geveranment of fie

!

snd Declaranone i sin CUPR

C::ua,ﬁﬁwao_n.XQ.&..,.%Q,
PAELON fo artete 19 af e Covenant, they st teserve ihe nehl oot «
n full, the puarantes of free legn! assisia

2eT cuntainad 1 subpa
Jimose bar as e shortaze of lepaf practiiioners snd o1

OF parngrant
applicaty

render the
Jrpossible
b In relation @ sihicie 23 of the Covenant. they must reserve thiz NIt uot (G oapaly
thre first sentenes of saragraph < so far as i ooncerns any iequsdite which nuav arhe
Irom ehe operation of the law of domicile;
¢ In relation {0 sruc otihe Cosenant, thev must resenve the

iV Subpasagraph (81 i s fur as
legzslanire in Homg Kong and ihe uduTion of equal sutfrage, as detween differeat
shectoral rolis, for elechons in Fijt . zad
Subpaiagraph 101 in so far as it appiaes
empleymen) of married worren o the
Hong Kong.

Lastlv. the Government of the United Kingdom declare that
Covenant shail aot apply to Southern Rhodesis unless aad
Secretary-General of the United Nationy that
obligations imposed by the Covenant
ooplemiented.

her cou
aa of thee guaranee in British Honduras, Fai and

1B B0l e appy-
Ay requirz the estabhshment of ;

1 Juny service in the Isfe of Man and to the
Civil Servies of Northern Freland, Fip, and
the provisians ot
unit! they inform the
they are i a position to easure tha the
2 pespect of tha ey can be felly

the

Upan ratification

“Hirstly the Government of the United Kingdom mantain their deci
of article 1 made at the time of signarure of the Covenant,

The Government of the United Kingdom reserve the rightto apoly 10 members of and
perioms serving with the armwd forces of tha Crin and 10 persans lawiully detained ip
penal establishments of whatever chacacter such Jaws and procedures a: they may from
tbme ra time deem 10 be Aetrssary for the prescrvation of service ang custadhal discipine
and their scceptance of the provistons of the Covenant is sub ject 1o such restietions ac
may for these purposes from ime to time be anthorized by law.

. Where at anv time there ic & ack of suitable prison faciities or where the mixing of
adults and juveniles is deemes to he matally beneticial, the Government of the LUinited
ticte ). paragraphs 2 (b} and 2, so far as those
perately fram aduits,
Tt and the Turks und
requires segregation of accused and camvigted persons
The Government of the Upited Kingdom reserve the night not to apply article 1] in

Aration in cespect

The Government of the United Kingdom ressrve the right 10 iNierpret the provisions
1 the territory of a Srare ax 4pDlYing separately to
and 1s Dependencies,
c MR to contipue to 1pply such
d the Geparture trom the L nred
e 10 tme and accordinglv, their
e other provisicms of the Covenart I
gislation ax regards persons not a1 me
he right under the law of the Unired Kingdom to enter and remain in
dom. The Unjted Kingdom also reserves a similar nght in regard to
penckent territaries.

The Governmem of the United Kingdom reserves th
™ as they mey deem necessary from
time naving
the Utitec
cack of jts

reserve the nyht not o apply article 13 i



Y resiNCons must e Uprovi
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2 azezssary” oy that Siatr party for one
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L thuse purpases.
Generad comment 1119 of 29 July 1983 Prohibiner of Propagunda for War and
Advevaes of Hatreda]

1. Notal reports submmtted v States parnes hase provided sufficient information
o the nplementation of anmicle 20 51 the Covenant, It view of e nature of article M
States parues are obliged (o adept the necessary legislalive weasures pichibiting the
sechons referred 1o therein. However, the repurts have shown that in some Siates suca
actons are aercher prohibited by law aor are sppropriste ¢fors imeaded or made to
prohthir them Furthermors. amoy reports fGiled 19 Zve Adhicent in
exncerning the relevant national legislation auc praciice.

2. Article 20 of the Covenant states that any propagands for war and ury advecacy of
nadonal, racial or religious hatred that corstitutes incitement to discnimination. hestlity
or vialence shall be probibited by law. Lo the opuion of the Commities. thase requized
profubinons are fully compatible with the right of freedom of expression as contaned in
artde (9 the eservise of which carries ath rt specinl duties and sesponsibilisies. The
probibition uader peragraph | extends w0 all forms of propagande threstenmg or
resuiting in an aet of aggression or breach of the peace contrary te “he Charter of the
United Nations, while paragraph 2 is directed against anpy advoracy of rational. racial or
religious hatred a1 constiutes incitement o ducriminaton, hostl v oor viclence.,
whether such propaganda or advocacy has aims which are internal or extemal 1 the
State ronerned. The provizsions of srteske X3, paragraph 1. do not prohibit advocacy af
the sovereign right of self-defence or the right of peoples o seli-determination and
independence in accordance with the Charter of the United Natiang. For amicke 20 16
become fully effective there ought 10 be a law making it clear that propagands and
advocacy as deseribed ctherein are contrary to public policy and providing for an
Appropriate sanchion m 3% of violation. The Committee, therefore belisves tha: States
parties which bave not ver done 5o should take the measures necessary to fulfil the
obligations contsined in article 20, and should themselves refrain from anv swch
prepaganda or advocasy

General comment 1271 of 12 Aprit 1584 [Peoples’ Right of Sels- Determination)

1. In secordance with 1he purposss and pridples of the Charter of the Unitee
Natians, article 1 of the Internationst Covenant on Civit and Pelitical Righis fECRgNizes
that all peoples have the right of self-determinatian, The right of welf-derermination is of
particular importance beceuse its teaiizalion s an essential condition for the effective
gusranter and observance of individusl human rights and for e promotion and

strengthening of these ights. It is for that reason that Stares set forth the right of self-.

determination in & provision of positve kaw in bath Covenants and placed this provisicn
as artisle 1 apart from and before all of the other rights to the two Coverants,

2. Asuck 1 coshrines an inabenable nght of all peoples as described i it
paragraphs | and 2. By vrtue of that right they irecly “determine their political stztus
and [resly pursue their economic. sotial and sulrursl development™. The anticle impeges
ot &ll States parties corresponding obhgations. This righs and the carresponding
otligations concerning 1t mmplementation are interrelated with ather provisions of the
Covenant and rules of intemations: law

3. Alhough the reporting obligations of wl States parties moiude article 1. oniy some
reparts give detailed explanations regarding each of its paragraphs. The Commitice has

vk

mated that many fetely fgnor
Tegard 10t of BCmECVes W1 relmrens
oonsiders o high'y desualiz - Sty patlay o
cach paregruph of asticle 1.
4. Wan regard W parazrapa {oof artce | b parhes shy
cotstulional and polincsl processes which o prac o the syern
§. Parugraph D aftirms ¢ perucudar aspedt of the coconerin wntent of st &
dergrmunanon. namely the ngh of proples. for therr own ends, freelv 1o g
zatiral wedlth aad resoutees without preudis © v obl gations
wmternaioal eonentc co-ceration, bused upon the prieipR Of muty
internanonal law . In ne cise may @ peopic bz depnved of its cwi micapy of
Tids nght entals corresgonding duties in: 2]l Sistes aod the mrernst
States should indicate any factors or duff-culties atiich peevent the free d;

aatural wealth and :osousees corirary o he provisions of this paragraph ar
extent that affects the eniovment of ather fights et forth an the Covenact

6. Paragraph 3. [n the Committee’s opmmion. 15 partcuicly Impeirtans
imposes specific abhgations on Stales partes. 5ot only in reladon 10 their v
bust vis-5-vis all peoples which hava 1ot been able 10 exersise or have heeqt ¢
the possibiity of exercinung thaiy nght w0 seif-determination The geaeral nag

paragraph s confirmed drafting fisiory. [t stipulates that * Fhe Statzs pa
present Covenant, inchudicg those having respousadibly for the adutinisoracc
Seif-Govermng and Tenst Lerritories. shall promote the realzatien af the o3
delzrminaticn. and shell respect that nght in cosforminy with the provis:
Charter of the United Nations™. The oblreations exist HigspaCltve of whethe
zantied to self-determination depends on  State party to the Covenant v not
that all $1ates partiss to tae Covenart snould 1ake positive action 1o facilicsts |
of and Tespect for the right of peoples (¢ self-dewmination. Such Pastlive actic
comsisten with the Siates’ obligations under the Charter of the United Natings
international law: in partseulsr. Seares must retrain from interfening in the ince:
of viber Suates and thereby adversely alfecting the crercise of she ngt
determinution. The reports should contain information or the performane:
oblganons and the medcres @aken 1o that end.

7. In conneation with articks | of the Coveoant the Committes refers
ineernational instruments coteeraing the right of al penpies ta selt-determi
paricular the Declarstion or Prociples of Intermationsl Law wonceining
Relarions and Co-operation among States m accordascy with the Charter of t
Nations. adopud by ke CGeneral Assemity on 24 October W7D { Crenerat
resolation 2623 {300V

8. The Comumitter considers that hustory has proved thit the realizatior. of
for the right of seif-determination aof pecples eontrihates 1o the astabiishmen: «
relations and co-opetation hetweer States and 1o strenzthening interngtiomy
anderstanding.

General coment 1371 of 12 April 1983 [Procedural Guarntees m Cicil anic
Trials)

1. The Commitee notes that arsicke 14 af the Convenan’ s of & oo
that different aspects of its provisions will need speafic sommenrs
provisions erc aimed st ensuring the propei adtminbstration of jusike, @
uphold a series of individusal righss such as eqaality before the courts and

e right to 2 fair spd publs bearing by 5 competent, indenerdent and impars




2699

nn.ww.
mé e

s the Segisiative or other mzase

¢ Committes fuas 2.5 a M,.x.r;
E “,5.“ N SOmme cases. has r?a

.T..az :w_.,r. .5; avvmn SLERRIIN
Qe marters vary wicely from State 1o Stare. Thus w_:..?:,, .1,& &
States pusties 0 provide all relevant igformation any
i crimiral charge’” aad
are interpreted it relation 1o theiy respective lega! suataes.

3. The Cormmites @ ek 11 ysetub if. a0 thedr fumire reporns, Srates ,LJ.} &
provide more detaded i s taken o ensure that eGnahty before (a0
COBLTS, BLE,Em squal ascess o coutts, fai1 and publy hearings mm& Compritnie.
impartialie ciary arc esladlished by law and suaramecd in
practice. In parncular Sates parties ,__Q_mi speaiy the «mrfsn copstimanons! and
legsslative iexts which provide for the establishment of the cours and egsure il =y
are independent. tmpartial and comperend. in particular with regard 1© the masner in
which judges are appamntad. the qualificanons for appointment, and the daration of thair
rerms of offjoel the condition goveming promouon. ranster and cessetion of el
fupctions and the actwal independense of the judiciary from the executyve branch and the
legisiative.

4, The provisions of arricle 14 apply 10 all courts and rribunals within the scope of that
articie whetder ordinary ur specialized. The Commuttee nowy the oxsiensd, i many
countries. of sulitary or special courts which try avilians, This cowd present seriods
probiems es far 5= the equitable. impertal sod independent sdminiswation of jughice is
concermed. Quite Often the rcason for the esablishmen of such counts s to ensble
exceptional proceduses (0 be applied which dz not camply with oormat standesds of
jugtice, While the Covenant does ot prohibit such caterorios of courts, neverthekess the
condinons which 1t laye <own cleady indicate that the trving of cvilians by such cournts
should De very exovptionsl end take place vnder conduions which genumely zfford the
full guaramiecs sipulated in arpcle 14, The Commitge bag noted 3 serious lack af
information w this regard in the reports of some States parsies whese judicial lostitutions
inciude such couris for the trving of civilians. kn some countries such mititary and special
cours do pot sffond e strict guaraptees of the proper admimstration of justie
accordance with the regurements of artice 14 whivh sr¢ essential for the effeciive
protectson of buman rights. If States parties decide in circumstsnces of a pubdle
IMeTgERCY 35 ContEmpiated by articke 4 to derogate from normal procedures required
under article 14, they should cosure that such derogations do aot exceed thuse soictly
required by the exigencics of the actoal sitaston. and respect the other conditons o
paragraph 1 of article 14,

3. The second searence of arucle 14, paragraph 1| provides that “eweryome shall be
entitled v 5 fair and pubdic bearing”. Paragraph 3 of the amide elaborstes on the
requirements of a “fair hearmz™ in regard 10 the Jetermination of criminel charges.
However. the requirements of parsgraph 3 zre minimum guaramiees, the observance of
whuch & oot aiwsys sufficient 0 ensare the fairness of 8 hesring as tequired by
paragraph 1,

6. The publicity of hearings is an important safeguard in the interest of the indiidual
and of scokety at bargs Ac the same tme article 14, paragrapb 1, acknowledaes that
courts have the cower 1o exchale all or pant of the public for rasons spelt on! m that
paragragh. It should be poted that, spart from such exceptional clroumstances. g
Commiteee considers thar 2 heanng must be open to the public wm general, including
members of the pross, and mast not, for insange, be limited only 10 3 paricuiar canegory

Smﬁr coadiions ahich reader w

1necencs, the burden o proaf of the charg
the Benelil of duubt No guilt can be oresumed 2
reasoeable doubt Fusther, the presumpung of inmaxence
accordsnce wath this poncipls, 3t s thevefore o Judy for &
tromn prerudging the outcome ot 2

practices deaing with tf
it all the mome necessary

1o g
mhgs W

obiigations in s st at faw”

pudlic au

8, Amang the mimmum  gusrantest v enmunal procesdimgr  prascrib

paragrEpa 3. the favt coneerms the night of evervane w0 be mloy A B
ke understands of the charge asans! him (sebparagraph CThe Coemnser no
States reports often do aof cxplam bow this rght is resperted and erswred . Articde
(a) applies 1o all cases of cnminal charges, maoE&an those of fersons not m des
The Committee aotes furthey thay (he nght 20 42 informed of the charge ' pre
requires that information 38 given in the manncy am::rna asoay 35 the charge
made by 3 competen! zuthonty. I the opimon of the Committe thus right mu
when in 1he course of an invastgation & court of an anthomes of the prosecuion s
to take procedura) steps agatast 3 peoson suspected of a crine _EZ?? DA
such The specific requircerents of suspuragraph 2 ist may be mer by staung the
either craliy of In wrisiag. provided that the formanorn wndicates both the law
alleged facts oy which # 5 based.
3 9. Subpamagraph 3 3¢by pravides thas the saiused mus have adequate fn
i facibities Yor the preparation of his defence and By commuinkate with counsel of ©
g choozing. What 5 “adequate e depends op the clycumstances of cach case,
facilities must indude 2e022s 1o dovuments and other evidence which the
FEQUITES 10 prepare his case, as well as the opporiumity o engage and communics
wounse], When the accused does n6E Waat (0 defend hisasell in person or réquest 3
ot an agtocation of b choice, he should be able o have recourss to & !
Farthermore, thie subgaragraph requires counsel to commuaicate with the ace
conditions givieg fuil respact €01 1he confidentality of their commumanons, |
sould be sble to counsel and 1w represzat then chients 17 wwcordance wit
established professiensl standards snd judgement without any testrctions. mik
pressurss o undue interference trom any guartsy

10, Subpsragraph 3 ic} provides thm the accused ghall be med without vrdar
This gearames rziates not only to the time by which » 1 7:@3 commence.
the time by which it should end snd judgement be rendered: aif stages aus ek
“without uadne delny”. To make this right effective. » procedure must be avad
order to ensure that tne tnal will pracecd “without undue delsy . both o firet i
and on appesl.

1k Not ail reporis have deslt with all aspects of the nghr of defence s det
subparagraph 3 {d). The Comunittee 223 g0t always recaved sufficdent info
concerning the protecton of the right of the accused tw be present den
determination of any charge againgt lim nor how the legal systen assures his righ
o defend himsslf in person or 10 be assisted by counse! of i own Shoosing. «
arrangeoests are e i a persun dues sot have safficient mesns 10 pay &
assistapse  The sccused or his Jawyer st huve the nght to act diligently and o
in pursuing ail availabie dsfences and the right to chajlenge the comduct of the




2700

Sl Apperdiy

caly far justfied teasons ras e wbhsentio ate
deience = sl e mers nocessary

e accused shall be catted 1o eXaguoe o have
minnd (he witnesses 2alrnt m und 1o o2ain the attendance and examunating of
0 MiE Pehal! under the samg condibons as wimesses .gainst him. This
f desigeed to gus ee o hie accused the same Jegal powers of corpeihing the
aftendance of witnesses ané Of caTININE O Cro%s CXAMBUDE 30y WHICKSs 45 3w
aviniatle “a the prosestnon

13 Sybparagraph 3 (1) provides toef the accused cannot understand or spesk the
anguede used wr vourt bie is entitled 1o the astistance of an inte rpeeter e of 2oy charge.
This right is independent of the outccrne of the provezdings and appics 1o aliens as wedl
s To panonals. It s of Dasse importance i cases in whish ignorance of the lapguage used
oV & gourt or dufficuity i understanding may constitute = major obsiacle to the ryen of
defence.

14, Subparagraph 3 (gl provides that the wosed may oot be compelled to testity
against harnself of 1o confess guiit. Tn considering this safeguard the provisjons of article 7
and articke 10, paragraph 1, should be bome s mind. in order to compel the accused to
confess O 10 testify againgt himsel! treguently methods which violate these provisicns are
used. The Jaw should require that evidence provided by meuns of such methods or any
ather form of compulizen 1s wholly unacveptable,

15, In order so safeguard th: nghts of the accused under paragraphs § and 3 of
article 14, judges shonld have suthonty 1o consider any zllegations made of violations of
the rights of the accused durmg sny s:age of he prosecution.

16. Amcle 14, paragrepn 4. pmovides that in the tase of juvenile persons. the
procedure shall be such 28 will wake account of their age and the desyrability of promoting
their relabditanon. Not many ceports nave furnished sufficient information concerning
such relevant matiers as the minimum zge at which 3 juvenile may be charged with =
criminal oifence, the maximum age at which a person is (il consideres 1o be a juveniie.
the existence of special courts and procedures. the kawy governing procedures against
juveniles and how alt these speciai arrangements for juveniles take account of “the
desirability of proaoling their rehabilitenos ™ Juvenites are 1o enpay &t least the same
guaraniees and protection as are accorded 1o adults vader article 14,

17. Anicle 14 paragraph 5, provides that everyong convicted of 3 crime shall have
tae right o his conviction and sentesce being reviewed by 3 higher tritranal according
law, Purticular attention is drawn to the othet Jsagusge versions of the word “crime”
(“infraction”, “delito”. “prescupienie’’ ) which show tat e guaramies is not confined
oniy to the most serious offencos. Ia this connection. not cacugh mformaion bas been
provided comoeming the procedures of appesi in parixuler the ascess 1o wnd the powers
of revtewing tribnrals, what requirements must be satisfied to appeal against 8
judgsment and the way in which the procedures before review tribunals take account of
the fair and public hearing requiremants of parsgragh 1 of artide J4.

18. Aricle 14, paragraph 6, provides for compensarion avoording w law in ventain
cases of & muscarviage of fustice as described therein. It seems from many State repoty
thar this right is often oot observed or insufficiently guaranteed by domestic lemslation.
States should, where necessary, supplement their legislation m this arca in order G bring
it into line with the prowisions of the Covenant.

19. In considering Stzae reponts differing views have often been expregest as w the
scope of paragrapk 7 of aicle 14 Some States partiss have even felt the need to make
reservations in relaton to procedures for the resumprion of criminat Cases . I seems to

the Committee that most Statés parties make a clear distinetion Setween a resumptive of
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General comment 1973 f I Noverobes 1983 [ Righe m Late 3nd Nuciear Ws apins|

1. Ip w8 genesal comment © (18 adopied & s 378h megns g (a1 2
Homan Rights Committes omserved that the right 1o life crunciaced
paragraph of artdie § of the Intemanens! Covenznt oa Civi, and Fo
supreme right from which 0o dercgation i permitted esen :n me of
The sRme Fight o Bfe s enshrined i Article 2 of the Univeiss) Declaranen ¢
Righw agopted by the Geners! Azsembly of the United Nations on 10 December (945
1 basic 10 all humar rights,

2. Io its previous genersl comument, the Commitrer alsa observed thal o is
suprema cury of States to prevent wars, War and cther acts of mass viokencs continys
w3 scourge of humanity and take the Jives of thousands of ianecent humran hegizs oy
yedr.

3, While remaining deeply concered by the toll of human ife “aken o COTVenTRy
weapons in armed conflicts. the Commitiee has noted that. during ssccessive sexsivm
the General Assemily. representtives from all geographical repons hanve CNprEs:
their growing concern at the developmient end profiferanor of meressingly awesn
weapens of mask destriction. which no1 oaly threaten human Efe bur also abs
resouroes thet coald ptherwise be uses for vital ecomomic and socal pirpes
particularly for the benefit of developing countzies, and thereby for prometag 2
securiag the enjoyment of human rights for all.

4. The Committze associates itseif with thus concern. It is evident that the designis
testing, maoulmture. possession and deplovment of nuciear weapons ace mﬁcﬁw [
@reatest threats 1o the right w fife which confront mankind tdas. This threst
compounded by the danger that the actual use of wxh wezpodas iy be brought i
not ondy i the evear of war, bur even through human o1 mechanics! error or failure,

5. Furthermore . the very existence and gravity of thi threat penerates @ climase
suspicion end fear betcween States, which is 1o itseif antggomstc o the Progmotian
universal vespoct for an cbservance of human nights and Aindamerial freedums
accordance with the Charter of the Usited Natons and the Imemational Covenant
Human Rights.

6. The production, iesting. possession. deployment and wse of nuciear REIPC
should he probibited and recoznized as crimes against humaniny.

7. The Committes accordingly, m the ioterest of manking, calle upon alf Szat
whether Parties 1o the Covessmt of nol. o lake wrgent e, umiaterally and
agreeenent, to nid the world of this mesace.

Generat comment 1527 of 22 July 1986 { Pesition of Aljens:

1. Reports from Suates parties have often falied to ke into account that cach Sty
party must ensore the rights in the Covenant 1o “'all individuals within 1ts tersitor o
sudwest to it jurisdiction” {ere 2, pacs. 13 In general, the richs sel togth e o
Covenaat appiy 1o everyens, ivrespecnve of reciprogity. and irespective of ais ar b
nationality or statelessness.
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