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I, Justice Teresa Do herty, Single Jud ge of th e Special Cour t for Sierra Leon e ("Special Cour t");

SEISED of the "Urgent and Public with Annex Defen ce Challenge to Jurisdiction ," filed on 21

August 20 12 ("Mot ion ");1

RECALLING the "Decision on Confide ntia l with Confide ntia l Annexes A-E Prosecuti on Moti on for

the Tr ial Cha mbe r to Summa rily deal with Contempt of the Special Cour t for Sierra Leone and for

Urgent Interim Measures," filed on 19 June 2012; 2

RECALLING the "D irection to Defendant Counsel," filed on 17 August 20 12;'

NOTING the "Public with Confide ntial Annexes A & B Prosecution Response to Defen ce

C hallenge to Jur isd iction ," filed on 24 August 20 12 ("Response") ;4

RECALLING th e Status Conference of 6 July 20 12, where th e Prosecu tor and Defendant Counsel

were in attendance;

COGNISANT of the provisions of Article 17 of the Statute of the Specia l Court for Sierra Leon e

("the Statute"), Rules 46, 73 and 77 of th e Rules of Procedure and Eviden ce of the Special Court for

Sierra Leone C'the Rule s") and the Code of Pro fession al Conduct for Counsel with the Right of

Aud ience before th e Special Court for Sierra Leon e ("the Code of Conduct");

HEREBY decide as follows based solely on the written submissions pursuant to Rul e 73(A):

SU BMISSIONS OF T HE PARTIES

Defence Moti on

1. Mr. Courtenay Griffit hs, Q.c. ("Defe ndant Counsel") cha llenges th e jur isdiction of the

Single Judge to preside over th e cur rent contem pt proceed ings instituted against him by

the Prosecution, and urgently requests that the cur ren t contempt proceedings be stayed .'

Defendant Counsel further submits th at th e current contempt and misconduct

1 SCSi .: Z-O i.r.oos.
, SCSL-03-O I-T IZ94.
, SCSL-IZ-O I·T-OOZ.
t SCSL- IZ-O I.T-O07.
\ SCSL-12-O I-TOO3, para . 31.
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proceed ings before the Single Jud ge be vacated for lack of jur isd iction in the absence of

any proof thereof o r altern atively, if such proof exists, that th e proceedings be vacated for

a lack of jur isdic tion o n th e basis that T rial C ha mber II could not lawfully delegate

jur isd ict ion to a Single judge."

2. Defendant Counse l recites the histo ry of th e cu rrent application, which arose from a

Prosecution motion filed on 17 February 2011 ("Original Mot ion") citing him for breach

of "protective measures ordered by the Cou rt," by revealing th e identity of seven protected

witnesses in h is filin g of a pu blic table of contents to a correc ted version of the Defe nce

Final Trial Brief in the matter of The Prosecutor v, Charles Ghankay Taylor ("the Taylor

case"). In the origina l moti on , the Prosecutor sought sanctions pursuan t to Rule 46

and/ or 77(C)(i), but asked the T rial Chamber to postpone the decision o n the original

moti on until th e hearing was closed or the trial co mpleted . The Trial C ha mbe r issued a

major ity decision postponing a decision on the meri ts until the tri al was completed .'

3. Defen dant Counsel not es th at almos t three weeks afte r th e judge me nt and sentence had

been rendered in the Taylor case, th e Single judge" issued a decision that the disclosure of

the nam es of the seven protected witn esses was sufficient to const itu te a "reason to

believe" that he, as Lead Counsel, had disclosed protected in formation, and directed that

a stat us co nfe re nce be held ." Counsel submits th at I, as Single Judge, have no t produced

any d ocum ented authorisation from the Trial C ha mber or the President wh ich would give

me th e co mpetence to initiate and preside over the contempt proceed ings in a capacity as

a Single Judge.10

6 SCSL· I2-0I-T-OOJ, para. 32 .
7 SCSL-12-OI-T-OOJ, para. I.
3 Counsel refers to the Sin gle Jud ge 's actions as don e in "a presumably unjustified and undesignated capacity as 'Single
Judge of the Special Court for Sierra Leone'" SCSL-1 2-OI-T-OOJ, para. 3.
')SCS L-12-O I-T-003, para. 3. The sta tus conference was held on 6 July 20 12.
10 SCSL-12-01-T-003, para. 17.
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4. Accordingly, Defendant Counsel submits his challenge to the jurisdiction before Trial

Chamber II as fully constituted, and says that he has made every effort to cooperate with

the proceedings. He recites a series of emails and a letter sent to the Single Judge's legal

officer asking her to "provide a formal document or designation" on the basis that the

Single Judge had undertaken to approach the Presid ent if this is what he required.

However, neither the "requested designation of authority," nor a copy of any formal

document of designation of the Single Judge to hear and deal with the matter of the

contempt proceeding has been produced. "

5. C ounsel submits that from a reading of the Statute and the Rules it is the "Trial Chamber

as a whole" that is the primary arbiter of all matters that arise during the preliminary and

trial phases of a case; a Single Judge may only act where it is expre ssly provided for in the

Rules, and a full C hamber must hear preliminary issues pursuant to Rule 72. It is only

after an initial appearance of an accused that a Single Judge, whether designated or by

delegation, may adjudicate on motions . l Cou nsel further submits that Rule 72(B)(O

provides that objections of lack of jurisdiction are preliminary motions and Rule 72(0)

states that the Trial C ha mber must dispose of preliminary motions before the trial. Hence,

Cou nsel submits, questions of jurisdiction must be adjudicated upon before a fully

constituted Trial Chamber.

6. Counsel also submits that alternatively, Rule 73(A) provides that either party may move

before the Designated Judge, a Trial C hamber or a judge designated by the Trial C hamber

from among its members to rule on motions after the initial appearance of the accused .

He submits that in the instant case there is no Designated Judge in accordance with Rule

28, nor is there a judge properly designated by the Trial C hamber from amon g its

II I note the transcript corre ctly states that I used the word "President," but I nus-spoke, as my intention was to refer to the
"Presiding Judge" i.e. the Presiding Jud ge in Trial Chamber II.
11 SCSL-I HH-TD03, para . 18.

SCSL-1 2-01-T 4 17 October 20 12 s



members. Hence, Counsel has filed this jurisdictional challenge before the entire Trial

Chamber II. D

7. Counsel submits that pursuant to Rules 77 and 46, the entirety of the Trial Chamber,

seised of the issue from the outset, must be involved in its determination. Counsel further

submits that under Rule 77(D), only proceedings initiated under Rule 77(C)(iii) may be

assigned to be heard by a Single Judge of a Trial Chamber. In the instant case, where the

alleged contempt is brought to the attention of the Trial Chamber as a whole and the

Trial Chamber as a whole made a preliminary ruling, the jurisdiction must remain with

the Trial Chamber as a whole."

8. Further, Rule 46 deliberately restricts disciplinary action to a Trial Chamber rather than a

Single judge."

9. Counsel also submits that contempt proceedings, which entail criminal sanctions, are

subject to and safeguarded by Article 17 of the Statute, which involves, inter alia, a

properly constituted adjudicating authority. Rule 35 requires the Registry to take minutes

of the sittings of Chambers other than private deliberations, and an assignment of

designation would have to be filed or minuted." As the Trial Chamber has been seised of

the alleged contempt and misconduct case from the outset, the matter could not and

should not have been delegated to a Single Judge, as this would be ultra vires the Rules,

and in particular Rules 77(C) and 46(C).

Prosecutor's Response

10. The Prosecutor responds that Defendant Counsel's motion is untimely, without merit

and should be dismissed. She submits that the Single Judge has jurisdiction over the

13 SCSL.12-OIT003, para. 20.
14 SCSU2-OI-T-003, para. 21.
15 SCSU2-0I-T-003, para. 22.
16 SCSU 2-0I-T-003, paras 23-25.
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disposition of the alleged contemptuous conduct, having been assigned the matter by Trial

Chamber II. The Prosecutor submits that such assignment is appropriate, as the Rules of

Procedure and Evidence must be read in a way that gives full effect to the provisions of

Rules 77(C) and 77(C)(i) .1 7 The Prosecutor also notes that the Defence motion does not

comply with the Practice Direction on Dealing with Documents in The Hague Sub-office,

as a list of authorities relied upon was not included."

11. The Prosecutor sets out the procedural history by referring to the Decisions of 17

February 2011 and 19 June 2012, and notes that at no time prior to the status conference

on 6 July 2012 did Defendant Counsel raise the issue of jurisdiction. Further, when he

did so at the status conference he was told that all the contempt cases were assigned to the

Single Judge in a meeting of the Trial Chamber. Defendant Counsel did not challenge

that declaration at the time, nor did he challenge the oral decision rendered the same day

that the matter would be dealt with summarily.

12. The Prosecutor further notes that this ruling was made after Defendant C ounsel suggested

that the matter be dealt with swiftly, after he had raised the issue of authority and after the

Single Judge stated she was assigned all contempt cases. It was only after the Prosecutor

filed her submission in accordance with the orders, on 21 July 2012, that Defendant

Counsel sent an email to the Single Judge's legal officer seeking a formal document of

designation. 19

13. The Prosecutor suggests, as a preliminary matter, that the motion should have been filed

before the Single Judge or, in the alternative, if the challenge is to be considered an

appeal, it should have been filed before the Appeals Chamber. The Prosecutor points out

17 SCSL.12-01TOOl, para . 2.

18 SCSL.12-01.T-OOl, para. 9, citing Articles 5 (iii) and 7 of the Practice Direction on Dealing with Documents in The
Hague Sub-office.
19 SCSL·l 2-01·T-OOl , para s 5.7 .
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that Trial C ha mber II as formally const ituted is no longer exta n t, and refers to

Confide ntia l An nex B.w

14. The Prosecut or also submits th at the mot ion is untimely as, desp ite h aving raised th e issue

at the 6 July 20 12 sta tus con fere nce, this moti on was not filed until 21 August 20 12. This

was a day before the deadline for Counse l to file his subm issions , and some six weeks after

the statu s confere nce. The Prosecutor also notes that havin g been informed that the

matter had been assigned to the Single Judge, Defendant Counsel did not raise a

jurisdictional challenge , and only d id so by way of email a week afte r the Prosecutor filed

her sub missions, which was both un timely and not the proper proced ure provided for in

the Rul es.21

15. The Prosecu tor sub mits that Defendant C ounsel's claim "that he made every effort to

cooperate" is inaccurate, and recites the da tes of his act ions .n In relation to Defendan t

Counsel's emails and letters, the Prosecutor not es that Defendant Co unsel's argume nts

that he "speci fically requestjed] th at the lett er be copied" to various individ ua ls including

the Prosecutor is irrelevant. He failed to take up on himself the resp onsibility to distribute

the letter, and hen ce it was ex parte and , as ruled, not an appropriate legal channel for his

request .t'

16. T he Prosecu to r submits that the cha llenge to th e Single's Jud ge' s jurisd ictio n is

un warranted and unsupported. It is based upon the premise that there is "an absence of

any clear informatio n to the contrary," and ign ores the clear stateme nt of the Single Jud ge

that she had au tho rity to deal with this matter and it had been assigne d to her. Further ,

the Prosecutor subm its, nothing has been in trod uced to sho w that the Single Judge was

making a false sta te me nt. The Prosecuto r also subm its that Defe nda nt C ounsel assumes

:0 SCSL-12-O lT OOl , para. 8.
:1SCSL- 12-O l-T-OOl , paras 10-1 2.
2: SCSL.12-O l.T-OOl , para. 13.
21 SCSL· l2-O lT OOl , paras 14-1 6.
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that there was an offer to provide a formal document of designation but that this does not

constitute a basis on which to challenge the Single Judge's jurisdiction. The Prosecution

submits that Rule 28 does not apply, as this was an assignment by the Trial Chamber."

17. In response to Defendant Counsel's argument that the delegation would be ultra vires the

Rules, the Prosecutor submits that this ignores the clear language of Rule 77(C), which

specifically refers to situations when a judge or chamber has reason to believe that a

person may be in contempt of court. Rule 77(C)(i) allows the Single Judge to summarily

deal with such matters. Further, Rule 77(E) provides that the Rules of Procedure and

Evidence in Parts IV-VIII apply, as appropriate, to proceedings under Rule 77. Hence,

other applicable rules may be read in a way that gives full effect to the provisions of Rule

77(C) and (C)(i).25 In addition, the Prosecutor submits, Rule 77 docs not state that the

Single Judge may not act unless authority to do so is delegated, and in any event the Judge

made it clear that she was assigned this authority. The only limitation in Rule 77 is the

penalty provisions of Rule 77(G).

18. The Prosecutor submits that Defendant Counsel's interpretation of Rule 77(D) misreads

the plain language of Rule 77(C)(i) and 77(C)(iii). Rather than restricting the authority of

a Single Judge, the language of these provisions makes clear that a Single Judge may

adjudicate contempt proceedings under both Rule 77(C)(i) and Rule 77(C)(iii). Given the

more serious punishment provided in Rule 77(G) to proceedings under Rule 77(C)(iii),

the only logical interpretation is that the Single Judge may conduct proceedings under

Rule 77(C)(i) as well as 77(C)(iii).26

19. The Prosecutor submits that Defendant Counsel's argument in relation to Rule 46 - that

actions which may be taken under Rule 46(C) are beyond the authority of the Single

:4 SCSL-IZ.()ITD07, paras 16-18.
:5SCSL-12.()l-T'()07, para. 19.
:6 SCSL-12.() IT'()07, paras 20-21.
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Judge - is premature, as no finding has been entered that Defendant Counsel's actions

amounted to misconduct under Rule 46. 27 In conclusion, the Prosecutor submits that the

Defence motion is untimely and without merit, and that the Single Judge has jurisdiction

over the disposition of the Defendant Counsel's alleged contemptuous conduct, as she

was assigned the matter and her exercise of jurisdiction is consistent with the language of

Rule 77.

DELIBERATIONS

20. With the benefit of hindsight, it is apparent that much of the objection in the present case

could have been avoided if the Trial Chamber had anticipated that Counsel would

challenge my statement that as Single Judge I had jurisdiction over all contempt matters

including this matter, and a written assignment by the Presiding Judge of Trial Chamber

II had been promulgated. However, to adopt the terms used by Defendant Counsel in a

related document, "given the considerable time pressure and work load,,28 prevailing

Defendant Counsel's objection was not foreseen, and a formal document was not issued

prior to the completion of the Taylor trial on 30 May 2012 and prior to Trial Chamber II,

as originally constituted, ceasing to be extant on 31 May 2012. 29

21. Likewise, with hindsight, if I had been aware that I could receive no communication,

either electronically or by telephone, prior to the end of July 2012, I would have stated

this more categorically in the course of the status conference.l" As a result, the emails

referred to by Defendant Counsel in his submissions were sent but did not reach me.

22. Defendant Counsel's challenge to jurisdiction is based on the provisions, inter aha, of

Rules 28, 35, nCB) and 77. The Prosecutor objects, raising, inter alia, the issue of delay in

c) SCSL-12..Q1-T-007, para. 22.
cS SCSL-l2-01-T-004, para. 15.
cry SCSL-12-01-T-001, Annex B.
;() Transcript 6 July 2012, p. 49789.
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issuing this challenge to jurisdiction. The decision that there was "reason to believe" that

former Lead Defence Counsel may be in contempt of court was issued on 19 June 2012.

In the course of the status conference of 6 July 2012, that is, over four weeks from the

issuing of the decision of 19 June 2012, Defendant Counsel did ask "how it is that Your

Honour is presiding over these proceedings, and under what authority Your Honour has

been designated to preside over these proceedings, and in what capacity!,,31 1, as Single

Judge, stated that I was assigned all the contempt cases in the Trial Chamber at an

internal meeting of the Chamber. n Defendant Counsel partook in the proceedings

thereafter, making submissions and suggestions for the disposal of the proceedings and,

apparently, accepting an order by consent for its final disposition. Hence, the formal

challenge to the jurisdiction was filed some nine weeks after the 19 June 2012 decision,

when a possible challenge to the jurisdiction must have become apparent to Defendant

Counsel; more than six weeks after Defendant Counsel was told, verbally, that the matter

had been assigned to the Single Judge by way of an internal meeting; three weeks after the

Prosecutor complied with the procedural orders made on 6 July 2012; and one day before

the extended period allowed to Defendant Counsel to file submissions.

23. Defendant Counsel refers to the provisions of Rule 72, and submits it provides that a full

Trial Chamber must hear preliminary issues.

24. Rule 72 (A) provides that such preliminary motions shall be brought within 21 days

fcllowin~ disclosure of the materials envisaged by Rule 66(A)(i), while Rule 72(B) provides

that:

(B) Preliminary motions by the accused are:

(i) objections based on lack of jurisdiction.

11 Transcript 6 July 2012, p. 49781.
)' Transcript 6 July 2012. p. 49781.
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25. It is apparent that the intent of Rule n is that objections relating to jurisdiction be dealt

with before the substantive trial, and within a maximum of 21 days of the grounds for

such an objection becoming apparent. The spirit and intent of Rule n is to dispose of

preliminary objections, including objections to jurisdiction, before the trial proper begins

and to avoid interference with the trial.

26. In the instant case, Defendant Counsel waited well beyond the 21 days envisaged by Rule

n(A) as a reasonable period within which to raise objections; participated in the status

conference on 6 July 2012 after being told that this contempt matter had been assigned

internally to the Single Judge; and acquiesced by continuing to make submissions. I am of

the view that the delay in bringing this motion is untimely, and contrary to the spirit and

intent of Rule n,

27. Defendant Counsel also submits that there was no designation to the Single Judge

pursuant to Rule 28. Rule 28 empowers the President to designate judges to whom

indictments, warrants and all other pre-trial matters not pertaining to a case already

assigned to a Chamber shall be transmitted for review. Rule 28 cannot apply to the instant

case, as this is not "a pre-trial matterl] not pertaining to a case already assigned to a

Chamber." The instant case was already assigned to Trial Chamber II, thus provisions of

Rule 28 do not arise.

28. In relation to designation, Defendant Counsel argues that Rule 35 requires the Registry

staff to take minutes of the sittings of the Chamber or a Judge, other than private

deliberations. As noted, the assignment of this contempt case to the Single Judge was

made at a meeting of the judges of Trial Chamber II, and such deliberations are not the

subject of minute-taking by the Registrar or a member of her staff. Per Rule 29,

deliberations of the Trial Chamber are not public, and Rule 35 does not impose any duty

SCSL-12-01-T 11 17 October 2012



on a Trial Chamber to make its deliberations in writing, take minutes thereof, or issue

written records of such private deliberations and decisions, other than those provided by

such rules as Rules 88(C). Rule 73 does not provide that decisions on motions shall be

written, although in the majority of cases before this Trial Chamber they have been, and

oral decisions have been the exception.

29. Defendant Counsel also submits that the provisions of Rules 77 and 46 make it clear that

the "Trial Chamber as a whole," which was seised with the issue from the outset, must be

involved in the ultimate determination of the case."

30. As the Prosecutor has pointed out, Counsel has filed this jurisdictional challenge before

the entire Trial Chamber but, as noted above, the Trial Chamber is no longer extant and

these contempt cases were assigned to the Single Judge. The Prosecutor also submits that

this ignores "the clear language of Rule 77(C), which refers to situations when a Judge or

Trial Chamber has reason to believe" and of 77(C)(i) which allows a Single Judge to

summarily deal with such matters.

31. The issue as to whether these proceedings were to be disposed of pursuant to Rule

77(C)(i) or Rule 77(C)(iii) was canvassed and considered in the status conference. In fact,

the original motion filed on 21 February 2011 specifically seeks to have the matter dealt

with summarily, as shown in the title and in paragraph 1, where the request is to "in

accordance with Rule 77(C)(i) summarily deal with the contempt .... "34 In the decision of

24 March 2011, the Trial Chamber did not limit its options to consider the merits of this

case to Rule 77(C)(i).35 However, following submissions and discussions on this issue

during the status conference, including Defendant Counsel's own submissions, it was held

that the matter be dealt with summarily pursuant to Rule 77 (C)(i).

)) SCSL-12-01-T003, paras 19, 21.
34 SCSL-03-01-T-1208, para. 1.
1\ SCSL-03-01-T1235, para. 15.
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32. I agree with th e Prosecutor th at the plain lan guage of Rule 77(D) does not preclud e

pro ceedings un der Rule 77(C)(i) being heard by a Single judge. The preamble in Rule

77(C) makes clear that "when a judge or Tri al C ha mber has reason to believe that a

perso n may be in contempt of the Special Court" the judge or Trial C ha mber may deal

with the matter su mmarily or adopt the procedure under Rule 77(C)(ii) or (iii). TI1e

provision s of Rul e 77(C)(iii) are procedural to allow an invest igation, a report, and th e

issuing of an order in lieu of indictment. Rule 77(D) provid es that the hear ing, following

the order in lieu of indictment, be dealt with by a Single judge or a Trial C ha mbe r.

Hen ce, the clear word ing of Rule 77(C) allows for a Single judge to hear a case sum marily.

33. I further agree with th e Prosecutor that it is on ly logical that 77(C)(i) can be dealt with by

a Single judge given the provi sion s of Rule 77(0). If it was otherwise, th e result would be

that a Single judge, on hearing a case under Rule 77(C )(iii), could give a heavier sentence

than a Trial C ha mber hearing a case under Rule 77(C)(i). That cannot be intent of Rule

77(0 ).

34. For th e foregoing reasons, I cons ider that Defendant Counsel's cha llenge to the

juri sd iction is untimely, and with out merit in law.

35. However , thi s decision , having been mad e by me when th e issue is exclus ively one of my

own ju risd iction , is open to the cha llenge th at I have becom e a judge in my own cause .

For tha t reason , and for th e reason th at th is decision involves an interpretati on of Rule 28

which deals with the jurisdiction of the President, I consider thi s an excepti on al

circumstanc e th at warrants an interpretation by the Appea l C ha mber.

SCSL- 12-0 I-T 13 17 October 2012 .i



ACCORDINGLY, I:

1) Dismiss the motion; and

2) G ive leave to appeal thi s decision pursuant to Rule 73(B).

Done at The Hague, The Netherlands this 17'h d ay of October 2012.
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