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I, Justice Teresa Doherry, acting as Single Judge of Trial Chamber 1T of the Special Court for Sierra

Leone ("Special Court™);

SEISED of the “Confidential Independent Counsel’s Second Motion for Subpoenas ad Testificandum”,

-

filed on 4 December 2012 (*Motion™).!

NOTING the “Confidential Defence Response on Behalf of Mr. Prince Taylor to Independent

Counsel’s Second Motion for Subpoena ad Testificandum”, filed on 14 December 2012 ("Response”).

NOTING the “Cenfidential Reply o Defence Response on Behalf of Mr. Prince Tavlor o

Independent Counsel’s Second Mortion for Subpoena ad Testificandum” filed on 18 Deceruber 2012
COGNISANT of the provisions of ("Stature™) and Rules 8 54, 71 and 91 of the Rules of Procedure

and Evidence ("Rules™), and Art. 4(B) of Practice Direction on dealing with Decuments in Hague Sul-

Office
HEREBY render this decision based only on the written submissions of the parties:

SUBMISSIONS

Motion

I, Independent Counsel prays in the alternative for subpoenas directed to Courtenay Griffith
Q.C., and Logan Hambrick requiring their appearance before the court and an order 1o the
Registrar to take all necessary steps to have the subpoenas executed pursuant Rule 8(C) or,
alternatively that a deposition of cach of their evidence be raken in accordance with Rule 71.
Independent Counsel submits that the subpoenas are warranted as Griffiths and Hambrick's
“testimony will provide highly relevant evidence regarding Defendant Prince Tavlor's
unlawful efforts to contact Charles Tavlor prosecution witnesses and influence Eric Senessie

7y

ro assert an untruthful detense as to those witnesses

2. Independent Counsel outlines the procedural history and background leading up ro the

motion showing that:

SLAP202-PTOL5.
L1202 0TOI8.

‘Maotion, para. |

b
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a. Prince Tavlor, the Accused herein, worked as a defence investigator in rwo cases
before the Special Court for Sierra Leone from 2004 to December 2010, including
on the case of Prosecutor «. Taylor. The Defence team in Prosecutor v. Taylor included

Ciriffiths as Lead Counsel and Hambrick;

b, Griffiths and Hambrick had "numerous interactions” with the Accused during their

respective tenures with the Defence team;

c. On 17 October 2010 Charles Tavlor filed & mortion seeking leave to recall four
Prosccution witnesses and  alleging, inter alia, that the Prosecutor had used
inducements “for " N ey e and/or eyl S That ; e
inducements  “for witness coopceration  and/or  westunony . 1 halt motion was
supported by a declaration from the Accused staring that he had “sources” who could

testify to such inducements. That mation was dismissed on 24 January 201157

4 “In the days immediately following the denial” of that morion five Prosecurion
witnesses who testified in Prosecutor v. Tavlor reported that they were approached by
Eric Senessie who tokl them that (Taylor) wanted each of them to return to the

Hague and recant their testimony and that they would be rewarded;”

e. Ar a subsequent trial of Fric Senessie for contempr of the Special Court for Sierra
Leonc the said Eric Senessie was convicted and at a sentiencing hearing stated he was

instructed to contact the witnesses by the Accused;” and
£ On 4 October 2012 an order in liew of indicoment was laid against the Accused
alleging that he was in contempt of the Special Court.

Independent Counsel submits that on the basis of the factual background showing the

4

influence and directions of the Accused on Senessic coupled with the known filings in the

Court shows that “only the Defence Team -specifically Courrney Griffiths and Logan
PR v B s . . 8 -

Hambrick can answer” or claim that the Defence team had no invelvement.” Further the

relationship of the Accused and the Defence Team is “at the heart of the matrer”.”

“ Motion, para I
" Motion, par 39
“Motion, para 6
"Mation, pura 6-8.
M
“ Morion para 1Y

otiog para 19

21 December 2012
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4. Independent Counsel has contacted both Griffiths and Hambrick by camail and sought to

3

interview them bur thar they have “stonewalled”, in other words not responded positively ro

b
his cnquirics.  He exhibits a series of electronic communications between himself and
Griffiths and Hambrick. He submits thar both are capable of testifying and that their

. - . N 3 12
assertion of privilege is “overbroad”.
L)

5 Counsel submits that Griffiths and Hambrick's evidence is sought in the interests of justice.”
Ile relies of the Appeals Chamber ruling in Prosecutor v. Norman that a party seeking a

g

subpoena to compel the appearance of a person as a witness must show that the measure
necessary for the purpose of an investigation or preparation or conduct of the trial.”” In the
instant case subpoenas are necessary in the interests of justice as Gritfiths a nd Hambrick have

relevant evidence put before the Trial Chamber. Independent Counsel enumerates and sers

our the issues which he savs are relevant.”’

6. In the alternative, Independent Counsel submits that their evidence can be taken by way of
. LD L 3 . . ”»

deposition pursuant to Rule 71 and such a procedure “may be more appropriate” although

he concedes that he is not aware of any “exceptional circumstances” but points to the

location of the proposed witnesses whilst the trial will be held in Sterra Leone. ™

Defence Counsel submits in response on behalf of the Accused thatr the Motion is premature

-~

and it has not demonstrated that the issue of a subpoena is necessary.

8. The correspondence between Griffiths and Hambrick and Independent Counsel shows that
Griffiths has nor refused to provide the information but has asked questions that have not

been answered. The motion is therefore premature. P

9. Turther, Griffiths states that the issues are covered by legal professional privilege. In respect
of Hambrick Counsel notes that she asks what questions are to be asked and indicates that

she will seek legal advice. Tegal privilege must therefore be addressed. ™

* Motion, para 2526, Annexes A & B
* Motion, para |

= Motion, paras 10-12

P Mation, para 24

“ Morion, para 28-30

* Response, para 2.3

“ Response, para 4-3
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10. Counsel further submits that there is no evidentiary basis and the Motion makes an
unsupported allegation that there may be information that the Defence Team were involved,
such assertions are “highly speculative and unfounded” and contrary to the case pur forward

to base the issue of a subpoena.”
REPLY

= . TR . s
11, Independent Counsel renews his application™ and submirs thar the subpoenas are nor

remotely premature as both witnesses have “stonewalled attempts to get their testimony™ "He

sought their testimony and was refused.”

12. Further, Independent Counsel refutes the Defence submission that there is no evidentiary
basis and outlines the factual links™ and submits that he has met the burden of showing that

the subpocena are both necessary and appropriate.

13. Independent Counsel submits that the issue of privilege need not be resolved before the
subpoena are issucd and the proper and commonly accepred procedure Is to question a

witness and then determine the validity of any privilege.

APPLICARLE LAW

14. Rule 54 of the Rules states:

At the request of cither party or of irs own motion, a Judge or a Trial Chamber may issue such orders,
summonses, subpoenas, warrants and mransfer orders as inay be necessary for the purposes of an

investigation or for the prepartion or conduct of the trial,

DELIBERATIONS

15. 1 agree with Independent Counsel that the jurisprudence of the Special Court provides that:
the party applving the under Rule 54 of the SCSI. Rules for a subpoena compelling the
appearance of a person as a witness must show that the requested measure is necessary (the

‘necessity’ requirement) and thar it is for the purposes of an investigation or for the

Y Response, para 7-8
" Reply, para 1,

" Reply, para 2
3

Reply, para
~ Reply, para 4

-
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preparation or conduct of the trial (the ‘purpose’ requirement)”; " that in “order to satisfy the
necessity requirement, the subpoena applicant must show ‘that the subpoena is likely ro clicit
evidence material to an issue in the case which cannot be obtained without judicial
intervention;”’ and “[tlhe subpoena applicant must also demonstrate thar the informartion

“

sought from the witness is not obtainable through other means.”

16. However | alse bear in mind that, whilst the courr can issue subpoena to have relevant
evidence brought before it if a witness will not or cannot otherwise give such evidence

voluntarily it is a draconian remedy which carries punitive provisions and the issue of

subpoena must be exercised with due care,

.
-~.1

. In examining the Exhibit B [ note thar Hambrick asks Independent Counsel to send her the
questions he “would like (her) to answer” and raises an issue of professional privilege. It is
not apparent to me if she refused to answer his subsequent enquiries. Instead it appears that
Hambrick's communication was superseded by the intervention of Griffiths who stared that
“enquires should be more properly addressed to me”, and suggested that the enquiries raise
legal professional privilege and that Counsel should seck permission of the court to approach
“he accused”. Although Griffiths refers to “the accused” in my reading of the c-mail he in
fact refers to Charles Taylor and not the accused in this case. Independent Counsel

responded suggesting an interview but there appears to have been no response.™

18. 1 aceept Independent Counsel’s submission thar Griffiths and Hambrick may have

information that is relevant to the case and will assist the court in fact finding. As the

backeround shows such information may be relevant to both the prosecution and defence.

19. Defence Counsel submits the motion is premature. However a closer reading of the e-mails
indicate to me Independent Counsel did make clear the issues he wished to discuss and there

is neither an agreement nor a refusal on the part of both Griffith or Ilambrick. Independent

D Prosecuior . Norman, SCSLA4-14T-017, Trial Chamber, Decision on Motions hy Moinina Pofana and Sz Hinga
Nornan for the Issuance of a Subpocna Ad Testificandum re FLE. Alhaji Dr. Abmad Tejan Kabbah, President of the
Repubiic of Sierra Leone, 13 June 2006, para, 28; accord Prosecutor v Sesery, SCSL-04-15-T, Trial Chamber, Wrirren
Reasoned Decision on Motion for Issuance of a Subpoena to H.E. Dr. Ahmad Tejan Kabbah, Former President of the

Republic of Sterra Leone, 30 June 2008, para. 16.
h 04147617, Appeals Chamber, Decision on Interlocurory Appeals Agatnst Trial Chamber

Y Prosecittor v, Nevman, SUS
Decision refusiing to Subpoena The President of Sierra Leone, 11 September 2006, para. 9.

M Drosecutor v. Neyman, SUSLA4-14.T-617, Trial Chamber, Decision on Motions by Moinina Fofana and Sam Hinga
Norman for the Issuance of a Subpoena Ad Testiticandum to H.E. Alhaji Dr. Ahmad Tejun Kabbah, President of the
Republic of Sierra Leone, 13 June 20006, para. 30

- Contidenrtial Exhibit B
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Counsel was therefore entitled to bring the issue to the attention of the court as ir is not at
all apparent on the face of the record if Griffith’s and Hambrick’s replics are tantamount toa

refusal.

20. Defence Counsel also submits that legal privilege is in issue. Defence Counsel cannot raise
legal privilege on behalf of Griffiths or any member of the Charles Taylor Defence, he is not
instructed by them. That is an issue thar a lawyer must invoke him/herself. Theretore 1
cannot rule on it until it is brought properly by those claiming it. However, withour in any
way pre-determining any issue I note that Rule 97 enshrines lawyer-client privilege and that in
the instant case the communications in question were with Prince Taylor who was not a

cient of cither Griffith or Hambrick and that the communications may relate to the

crime/fraud exception.

21, Whilst 1 Jo not entirely agree with Defence Counsel thar the matter is premature, it is over
rwo months since Independent Counsel sought answers from Griffiths and Hambrick so they
have had ample time to seck the advice Hambrick refers to and decide if cach intends to
answer. However [ am concerned about granting the drastic remedy the issuing of a punitive
subpoena when it is not entirely clear to me that either Grriffith or Hambrick have indeed
refused to co-operate with Independent Counsel in the investigation and preparation of his
case. In the circumstances 1 direct that the pleadings in this matter be served on them and
rhat Griffiths and Hambrick each inform both Independent Counsel and the Court if each is

willing to answer the Independent Counsel’s questions.

221 therefore direct that the pleadings be served on Griftiths and Hambrick by electronic means
forthwith and that each indicates to the court by electronic means if cach is willing to answer
the Independent Counsel’s questions, such an answer shall be filed with Court Management

Services on or before 2 January 2013.

.

3. The motion and related pleadings were filed confidentially. Given that they raise issues of

P

evidence to be adduced ar rrial and do not disclose matrers affecting the privacy or seeurity of
A withess or victim 1 consider that they should be made public with the exception of Annexes
A and B of she motion which shall remain confidential. T direct accordingly pursuant to Art.

4(R) of Pracrice Direction on dealing with Documents in Hague Sub-Office.

Case No. $CSL-2012.02-P7 7 21 Decenmher 2012
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I HEREBY ORDER that

L

[

The Motion herein shall be filed publicly safe and except Annexes A and B and
The Response and Reply herein shall be filed publicly and

All pleadings herein, including Confidential Annexes A and B be served on Logan

Hambrick and Courtney Griffiths 3.C. by electronic mail.

The aforesaid Logan Hambrick and Courtney Griffiths Q.C. inform the Court and

Independent Counsel if they are willing to co-operate and answer the questions of
Independent Counsel by written answer to be tiled with Court Management Services

on or before Wednesday 2 January 2013,

Done at The Hague, The Netherlands, this 2 1st day of December 2012,

Case No. SUSL-2
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