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Trial Chamber I (“Trial Chamber I”) of the Special Court for Sierra Leone (“Special Court”) composed of Hon. Justice Pierre Boutet, Presiding Judge, Hon. Justice Bankole Thompson, and Hon. Justice Benjamin Mutanga Itoe;

SEIZED of the Prosecution Motion Objecting to Defence Submission of Witness Statements with Inconsistencies Marked (“Motion”) filed by the Office of the Prosecutor (“Prosecution”) on the 11th of July, 2005;

NOTING the Response to the Motion filed by the Defence for the Accused Issa Hassan Sesay (“Defence”) on the 19th of July, 2005 (“Response”) and the Reply thereto filed by the Prosecution on the 25th of July, 2005 (“Reply”);
NOTING the Decision on Disclosure of Witness Statements and Cross Examination filed in the CDF Case on the 16th of July, 2004 (“Decision on Cross-Examination”);

NOTING the Defence Submission of Statements of Prosecution Witnesses Called in July 2004 with Inconsistencies Marked filed by the Defence on the 29th of June, 2005;
NOTING the Defence Submission of Statements of Prosecution Witnesses Called in October 2004 with Inconsistencies Marked filed by the Defence on the 1st of July, 2005;

NOTING the Defence Submission of Statements of Prosecution Witnesses Called in January and February 2005 with Inconsistencies Marked filed by the Defence on the 5th of July, 2005;

I.
BACKGROUND
1. In our Decision on Cross Examination in the case of the Prosecutor v. Norman, Fofana and Kondewa, the Chamber outlined the standard procedure governing prior inconsistent witness statements which, in our opinion, requires the formal tendering of any such statement as an exhibit only for the limited purpose of examining the alleged inconsistency, in the following terms:
(i) A witness may be cross-examined as to previous statements made by him or her in writing, or reduced into writing, or recorded on audio tape, or video tape or otherwise, relative to the subject matter of the case, in circumstances where an inconsistency has emerged during the course of viva voce testimony, between a prior statement and this testimony;

(ii) In conducting cross-examination on inconsistencies between viva voce testimony and a previous statement, the witness should first be asked whether or not he or she made the statement being referred to.  The circumstances of the making of the statement, sufficient to designate the situation, must be put to the witness when asking this question;

(iii) Should the witness disclaim making the statement, evidence may be provided in support of the allegation that he or she did in fact make it;

(iv) … a witness may be cross-examined as to previous statements made by him or her, relative to the subject matter of the case, without the statement being shown to him or her. However, where it is intended to contradict such witness with the statement, his or her attention must, before the contradictory proof can be given, be directed to those parts of the statement alleged to be contradictory; 

(v) … the Trial Chamber may direct that the portion of the witness statement that is the subject of cross-examination and alleged contradiction with the viva voce testimony, be admitted into the Court record and marked as an exhibit; 
2. During the RUF trial proceedings of the 14th of January, 2005 it became apparent that the Defence had departed from the standard procedure by merely reading portions of the witness statement during cross-examination of a witness in order to have the alleged inconsistency transcribed into the official court records. Consequently, the Defence never sought to tender a witness statement in evidence on alleged grounds of showing inconsistency between the witness’ statement and his oral testimony. During the ensuing discussion, the Chamber insisted on compliance with its Decision on Cross-Examination. 
3. Subsequently, on three different occasions,
 the Defence filed excerpts of statements from witnesses who had already testified at trial, in order to demonstrate inconsistencies between their prior written statements and their oral testimonies. They indicated that they were in compliance with the prescribed procedure set out in the Decision on Cross-Examination.

II.
PARTIES SUBMISSIONS
A)
The Prosecution Motion

4. The Prosecution submitted that no specific order has been issued by the Chamber during the proceedings of the 14th of January, 2005 for the filing of the witness statements of previous witnesses for the purposes of showing inconsistencies with their oral testimonies many months after they had testified at trial. The Prosecution further submitted that according to the Decision on Cross-Examination and the established practice of other International Criminal Tribunals, any inconsistency with a prior witness statement should be contextually raised during the cross-examination of that witness.
 

5. It claimed that the procedure followed by the Defence is formally incorrect, in that the alleged inconsistencies in the filed statements are marked without any transcript or date reference.
 It further contended that the Defence would need to prove that the filed statements actually represent inconsistencies introduced at trial during cross-examination of previous witnesses and that it should have been allowed to comment on any alleged inconsistency.

6. In conclusion, the Prosecution invited the Chamber to reject the written statements filed by the Defence as inadmissible or, in the alternative, to order the Defence to file a motion requesting the admission of such written statements with a contextual explanation in support, to which the Prosecution should be entitled to respond.

B)
The Defence Response

7. In its Response, the Defence submitted that it had complied with the procedure of the Decision on Cross-Examination and the established international jurisprudence. In particular, the Defence stated that the filed portions of the witness statements are exactly those previously put to the various witnesses during their cross-examination at trial as being inconsistent with their oral testimonies. It submitted that in so doing, it has complied with the Chamber’s order to have such statements form part of the trial record.

8. Further, the Defence rejected the alternative proposed by the Prosecution regarding a specific request for the admission of the witness statements by means of a Defence motion as an attempt to re-litigate the issue already determined by the Decision on Cross-Examination. The Defence also stated that the Prosecution was in a position to challenge the alleged inconsistencies during each witness’ testimony at trial and that it would nevertheless still be in a position to challenge such inconsistencies at a later stage of the trial, when the Trial Chamber will invite relevant submissions of the Parties.

C)
The Prosecution Reply

9. In its Reply, the Prosecution claimed that the court transcripts of the 14th of January, 2005 show that there has been a discrepancy between the Chamber and the Defence on what constitutes an inconsistency and that the filing of the witness statements by the Defence is a late attempt to remedy its failure to apply the proper procedure during trial. The Prosecution further reiterated that the Defence is unilaterally determining what constitutes an inconsistency between the witness statements and the oral testimonies at trial and does not provide the Chamber with the necessary contextual foundation for such a determination nor allows the Prosecution to challenge it.

III.
DELIBERATION

17. The issue for determination by the Chamber is whether there is merit in the Prosecution’s Motion objecting to the filing by the Defence of statements highlighting alleged inconsistencies of prosecution witnesses who had already been examined-in-chief and cross-examined, but whose statements were not tendered in evidence by the Defence at the proper time. The pith of the Prosecution’s objection is that the said filing is formally and substantively defective in that it did not emanate from an Order of the Trial Chamber requesting such filing. In other words, the issue is for determination is whether the Trial Chamber ordered the filing by the Defence of the alleged marked inconsistencies for the purpose of receiving the said statements in evidence retrospectively or whether it is a unilateral filing.
18. The Chamber has meticulously reviewed the transcripts of the trial proceedings of the 14th of January 2005 
 and finds no record from the relevant transcripts of the trial proceedings of any order by this Chamber granting such an option or leave to the Defence to make the said filing. Indeed, the records show clearly that during the legal discussion between the Bench and Mr. Jordash on the subject, the Chamber stressed that a witness’s statement should routinely be tendered in evidence as an exhibit when it is alleged that there is an inconsistency between the witness’s out-of-court statement to the investigators and his oral testimony.

19. Again, the records show that the Bench reminded Learned Counsel that the applicable procedure was that laid down in the Chamber’s Decision on Cross-Examination  of the 16th July, 2004 at paragraphs 10, 11, 23, and 24 thereof. The records further disclose that the Bench clearly emphasized the distinction between using a witness’s statement to refresh his memory, which does not trigger off the procedure under reference and that of cross-examining as to alleged inconsistencies, which indeed triggers off the said procedure. 

IV. CONCLUSION
20. In the light of the foregoing finding as to the state of the records on this issue, the Chamber is of the view that there is merit in the Prosecution’s objection to the Defence filing, and holds that the said filing is not properly before the Chamber. The Chamber cannot therefore address its merits.
V. DISPOSITION
21. Based on the foregoing considerations, the Chamber upholds the Prosecution’s objection and accordingly GRANTS the Motion.
	Done at Freetown this 27th day of October, 2005

	Hon. Justice Benjamin Mutanga Itoe
	Hon. Justice Pierre Boutet 
	Hon. Justice Bankole Thompson

	
	Presiding Judge 
Trial Chamber I
	

	[Seal of the Special Court for Sierra Leone]
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