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I. INTRODUCTION

1. The Prosecution files this Response to the Gbao Defence's "Request under Rule 115 for

Additional Evidence to be Admitted on Appeal" filed on 29 June 2009 ("Gbao Rule

115 Motion,,).l

2. The Gbao Defence seeks to have admitted, pursuant to Rule 115 of the Rules of

Procedure and Evidence (t'Rules"), part of the transcript of the testimonial evidence

given by TFl-314 in the case against Charles Taylor for the purpose of challenging the

credibility of this witness.

3. The Proseeution submits that the Gbao Rule 115 Motion should be rejected for the

reasons given below.

II. ApPLICABLE LAW

4. In order for additional evidenee to be admissible under Rule 115 the Applieant must

demonstrate that the evidence: (i) was not available at trial; (ii) is relevant and credible;

and (iii) could have been a decisive factor in reaching the decision at trial. 2

5. The Applicant must set out in full the reasons and supporting evidence relied upon to

establish that the proposed additional evidence was not available at trial;' and must

provide the Appeals Chamber with the evidence sought to be admitted to allow it to

determine whether the evidence meets the requirements of Rule 115.4

6. It is clear from Rule 115 and from the jurisprudence of the ad hoc tribunals that the

Prosecutor v. Sesay. Kallen, Gboo, SCSL-2004-15-A-I297, "Gbao -. Request under Rule 115 for
Additional Evidenee to be Admitted on Appeal", 29 June 2009 ("GbllO Rule 115 Motion").
Rule 115 (B) of the Rules.
Rule 115 (A) of the Rules. See for example, Prosecutor v. Tadic, IT-94-I-A, "Decision on Appellant's
Motion for the Extension of Time-Limit and Admission of Additional Evidence", Appeals Chamber, 16
October 1998 ("Tadic Decision ou Addi1ional Evidence"), paras 45 and 53; Prosecutor v. Nahimana et
at., ICTR-99-52-A, "Decision 00 Appellant Jean-Bosco Barayagwiza's Motions for Leave to Present
Additional Evidence Pursuant to Rule lIS of tbe Rules of Procedure and Evidence", Appeals Chamber, 8
December 2006 ("Nahimana Decision on Additional Evidence of 8 December 2006"), para. 33;
Prosecutor v. Haradinaj et a/., IT-04-84-AR65.1, "Decision on Lahi Brahimaj's Request to Present
Additional Evidence under Rule 1!5", Appeals Chamber, 3 March 2006 ("Haradinaj Decision on
Additional Evidence of 3 Marcb 2006"), para. 10; Prosecutor v. Mejakic et al., IT-02-65-ARllbis.I,
"Decision on Joint Defence Motion to Admit Additional Evidence Before the Appeals Chamber Pursuant to
Rule 115", Appeals Chamber, 16 November 2005 ("Mejakic Rule 115 Decision"), para. 8.
Prosecutor v. Mrskic et al., IT-95-13!1-A, "Decision on Mile Mrskic's Second Rnle 115 Motion", Appeals
Chamber, 13 February 2009 ("Mr~kic Second Rule 115 Decision"), para. 13; Prosecutor v. Muwnyi.
ICTR-00-55A-A, "Decision on a Request ro Admit Additional Evidence", Appeals Chamber, 27 April 2007
("Muvunyi Decision on Additional Evidence"), para. 8, where the Appeals Chamber held that the
Applicant should attach the relevant transcripts to his motion and should describe the content of the
proposed additional evidence in enough detail. See also Prosecutor v. Nahimana et aI., [CTR-99-52-A,
"Decision on Appellant Jean-Bosco Barayagwiza's Motion lor Leave to Present Additional Evidence
Pursuant to Rule l lS", Appeals Chamber,S May 2006, para. 18; Prosecutor v. Nahimana et al., ICTR-99
52-A, "Decision on Appellant Hassan Ngeze's Motion for Leave (0 Present Additional Evidence", Appeals
Chamber, 14 February 2005 ("Nahimana Decision on Additional Evidence of 14 Febrnary 2005");
Prosecutor v. Kupreikic et at., IT-95-16-A, "Decision on the Motions of Drago Josipovic, Zcrau Kupreskic
and vlatko Kupreskic to Admit Additional Evidence Pursuant to Rule 115 and for Judicial Notice to be
Taken Pursuant to Rule 94(B)", Appeals Chamber, 8 May 2001, para. 5.

Prosecutor v. Sesay, Kallen. Gbao SCSL-04-15-A 2
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Applicant bears the burden of proof in a Rule 115 application.i In particular, "[t]he

applicant bears the burden of identifying with precision the specific finding of fact made

by the Trial Chamber to which the additional evidence is directed, and of specifying

with sufficient clarity the impact the additional evidence could have had upon the Trial

Chamber's decision.,,6

7. Finally, rebuttal material 15 admissible if it directly affects the substance of the

additional evidence and as such, has a different test of admissibility from additional

evidence admitted under Rule 115.7

8.

•

e,

A. Determining the availability ofthe evidence at trial

i. Requirement ofdue diligence
The question of whether the evidenee was "not available to .. , [the Defence] at the trial"

is not merely a question of whether or not the evidence in question was "available" in a

literal sense." It must be shown that the additional evidence was not available at trial in

any form whatsoever.' and furthermore, that the additional evidence could not have

been discovered through the exercise of due diligence.i'' It has been established that

Rule l lS (A) of the Rules. See also Tadic Decision on Additional Evidence, para. 52.
Prosecutor v. Milosevic-Dragomir, 1T-98-29/1-A, "Decision on Dragomir Milosevic's Further Motion to
Present Additional Evidence", Appeals Chamber, 9 April 2009 ("Milo.fevic-Dragomir Second Decision on
Additional Evidence"), para. 8; Mrskic Second Rule 115 Decision, para. 8; Prosecutor v. Mitosevic
Dragomir, IT-98-29/I-A, "Decision on Dragonur Milosevic's Motion to Present Additional Evidence",
Appeals Chamber, 20 January 2009 ("Milo§evic-Dragomir First Decision on Additional Evidence"),
para. 8; Prosecutor ~', Krajisntk, IT-00-39-A, "Decision on Appellant Momcilo Krajisruk's Motion to call
Radovan Karadzic Pursuant to Rule lIS", Appeals Chamber, 16 October 2008 ("Krajisnik Rule 115
Decision of 16 October 2008"), para. 7; Prosecutor v, Kanyarogika, ICTR-2002-78-Rllbis, "Decision on
Request to Admit Additional Evidence of 1 Angust 2008", Appeals Chamber, I September 2008
("Kalfyarugika Decision on Additional Evidence"), para. 6; Prosecutor v. Stanisic and Simatovic, IT-03
69-AR65.4, "Decision on Prosecution Appeal of Decision on Provisional Release and Motions to Present
Additional Evidence Pursuant to Rule 115", Appeals Chamber, 26 June 2008 ("Stanisic alfd Simato..,ic
Decision of 26 June 2008"), pam. 6; Muvunyi Decision on Additional Evidence, para. 6; Nahimana
Decision on Additional Evidence of 8 December 2006, para. 6; Prosecutor v. Nahimana et al., ICTR-99
52-A, "Decision on Motions Relating to the Appellant Hassan Ngeze's and the Prosecution's Requests for
Leave to Present Additional Evidence of Witnesses ABCl and EB", Appeals Chamber, 27 November 2006
("Nahimalfa Decision ou Additional Evidence of 27 November 2006"), para. 20; Mejakic Rule 115
Decision, para. 22; Prosecutor v. Nikalic-Momir. IT-02-60/1-A, "Decision on Motion to Admit Additional
Evidence", Appeals Chamber, 9 December 2004 ("Nikolic-Mom;r Decision on Additional Evidence").
para, 23; Prosecutor v. Kupreskic et al. IT-95-16-A. "Appeal Judgement", Appeals Chamber, 23 October
2001 ("KuprefkiC Appeal Judgement"), para. 69.
Rule 115 (A) of the Rules and Haradinaj Decision on Additional Evidence of '3 March 2006, para. 44;
Prosecutor v. Blaskic, IT-95-14-A, "Decision on Additional Evidence". Appeals Chamber, 31 October
2003 ("BlafkiC Decision on Evidence").
Mrikic Second Rule 115 Decision, para. 6.
Nahimana Decision on Additional Evidence of 8 December 2006. para. 40, referring to Prosecutor v.
Gacumbitsi, ICTR-2001-64-A, "Decision on 'Requete en extreme urgence aux fins d'ndmission de moyen
de prevue supplementaire en appel'", Appeals Chamber, 9 February 2006, para. 6; Mejakii: Rule l lS
Decision, para. 8; Prosecutor v. Ntagerura et al., ICTR-99-46-A, "Decision on Prosecution Motion far
Admission of Additional Evidence", Appeals Chamber, 10 December 2004 ("Nlagerura Decision on
Additional Evidence"), para. 9.
Milaievic-Dragomir Second Decision on Additional Evidence, para. 5; MrJkic Second Rule 115 Decision,

Prosecutor Y. Sesay, Kolton. Gbao SCSL-04-1S-A 3
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"additional evidence is not admissible under Rule t 15 in the absence of a reasonable

explanation as to why it was not available at trial. Such an explanation must include

compliance with the requirement that the moving party exercised due diligencc.t"! In

other words, the question is "whether the [applicant] could, by exercising due diligence,

have obtained the information [... ] at an earlier date.,,12

9. Furthermore, what constitutes compliance with the due diligence requirement has been

discussed in detail in the case law of the ad hoc tribunals. Specifically, "[t]he

applicant's duty to act with due diligence includes 'making appropriate use of all

mechanisms of proteetion and compulsion available under the Statute and the Rules of

the Tribunal to bring evidence on behalf of an accused before the Trial Chamber,."l)

The ICTR Appeals Chamber went into more detail on what constitutes acting with due

diligence. It held that:

Counsel is expected to apprise the Trial Chamber of all the diffieulties he or
she eneounters in obtaining the evidence in question, ineluding any problems
of intimidation, and his or her ability to locate certain witnesses. The
obligation to apprise the Trial Chamber constitutes not only a first step in
exereising due diligence but also a means of self-protection in that non
cooperation of the prospective witness is reeorded contemporaneously."

The reTY Appeals Chamber had also previously stated that "[a]ny difficulties,

including those arising from intimidation, or inability to locate Witnesses, should be

brought to the attention of the Trial Chamber.,,15 Thus, an applieant who follows these

"ra

'<

para. 6; Mttoievic-Dragomir First Decision on Additional Evidence, para. 6; Krajisnik: RuLe 115 Deeision
of t6 October 2008, para. 4; Kanyarukiga Decision on Additional Evidence, para. 6; Stoniiic and Simatovic
Decision of 26 June 2008, para. 6; Muvunyi Decision on Additional Evidence, para. 6; Nahimana Decision
on Additional Evidenee of 8 December 2006, para. 5; Nahimana Decision on Additional Evidenee of 27
November 2006, para 19; Mejakic Rule 115 Decision, para. 8; Nikalic-Momir Decision on Additional
Evidence, para. 21; Prosecutor v. Krstic, IT-98-33-A, "Decision on Applications for Admission of
Additional Evidence on Appeal", Appeals Chamber,S August 2003 C'Krstii Decillion on Additional
Evidence"); Blatkic Decision on Evidence.
Tadic Decision on Additional Evidence, para. 45,
MrIkie Second Rule 115 Decision. para, 6 (emphasis added), citing Haradinaj Decision on Additional
Evidenee of3 March 2006, para. 16. See also Tadic Decision on Additional Evidence, para. 47.
Tadic Decision on Additional Evidence, para. 47; Milotevic-Dragomtr Second Decision ou Additional
Evidence, para. 5; Mrihc Second Rnle 115 Decision, para. 6; Krajisnik Rule lIS Decision of 16 October
2008, para. 4; Kanyarukiga Decision on Additional Evidence, para. 6; Nahimana Decision 011 Additional
Evidence of 8 December 2006, para. 5; Mejakie Rule 115 Decision, para. 8; Nahimana Decision on
Additional Evidence of 14 February 2005; Ntagerura Decision on Additional Evidence, para. 9; Krstic
Decision on Additional Evidence; Kupf'eikie Appeal Judgement, para. 50.
Nsagerura Decision on Additional Evidence, para, 9 (emphasis added), cited in Nahimana Decision on
Additional Evidence of 8 December 2006, para. 5. See also Nikolic-Momir Decision on Additional
Evidence, para. 21; Krstic Decision on Additional Evidence.
Tadic Decision on Additional Evidence, para. 40 (emphasis added); Prosecutor v. Kordic and Cerker, IT
95- L412-A, "Decision on Appellant Mario Cerkee's Motion for Additional Evidence Pursuant to RuLe 115",
Appeals Chamber, 26 March 2004: "this obligation 10 report to the Trial Chamber is intended not only as a
first step in exercising due diligence but also as a rneans of self-protection, in that a contemporaneous

Prosecutor v. Sesay, Kallon, Gbao SCSL~04-l5-A 4
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steps will, in the usual case, be deemed to have acted with due diligence. J(j Conversely,

an applicant may not have exercised due diligence if he claims that certain witnesses

could not be located but did not bring that difficulty to the attention of the Trial

Chamber.

II. Meaning of available "at trial"

10. The question of whether or not evidence was available at trial should be assessed with

respect to the end of trial proceedings, i.e. the date of the trial decision.!" The critical

issue is whether the evidence could have been made known to the Trial Chamber before

the trial decision was delivered such that the Trial Chamber could have considered the

evidence in question in reaching its verdict. It has been held that "the fact that a

document was issued after the close of the hearings does not prevent a re-opening of the

case in the interests of justice should new and crucial evidence come to tight".lll The

Prosecution submits that at any time before a trial judgement is delivered, any new

evidence may be brought by the applicant to the attention of the Trial Chamber for its

consideration. Thus, an applicant cannot justify the failure to exercise due diligence in

locating and bringing to the attention of the Trial Chamber additional evidence by

reference to the date on which the hearing closed.

B. Relevance and credibility

11. The applicant must also demonstrate that the evidence is both relevant to a material

issue and credible. 19 The case law on Rule 115 clearly shows that evidence is "relevant

if it relates to findings material to the conviction or sentence, in the sense that those

findings were crucial or instrumental to the conviction or sentence?" and it is "credible

reeord then exists that the cooperation of the prospective witness had not been obtained." See also
Prosecutor v. Naletilic and Martinovic, IT-98-34-A, "Decision on the Request for Presentation of
Additional Evidenee", Appeals Chamber, 18 November 2003, paras 8-9.
Nikolic-Momir Decision on Additional Evidence, para. 21.
S/ani.he and Simatovic Decision of 26 June 2008, paras 13 and 18, where the Appeals Chamber compares
the relative dates of the impugned decision and the discovery of the new evidence. See also Haradinaj
Decision on Additional Evidence of 3 March 2006, para. 16.
Prosecutor v. Naletilif: and Marnnovic, IT-98-34-A, "Decision on Naletilic's Consolidated Motion to
Present Additional Evidence", Appeals Chamber, 20 October 2004, para. 24. Sec also Prosecutor v.
Funmd!ija, IT-95-17/I-T, "JUdgement", Trial Chamber, 10 December 1998, para. 92.
Rule 115 (B) of the Rules; Miloievic-Dragomtr Second Decision on Additional Evidence, para. 6; MrIkic
Second RuLe tI5 Decision, para. 7; Milosevic-Dragomir First Decision on Additional Evidence, para. 7;
Krajisnik Rule 115 Decision of 16 October 2008, para. 5; Konvorvkiga Decision on Additional Evidence,
para, 6; Sfam"§ic and Simatovic Decision of 26 June 2008, para. 6; Nahimana Decision on Additional
Evidence of 8 December 2006, para. 6; Nahimana Decision ou Additional Evidence of 27 November 2006,
para 19; Ntagerura Decision on Additional Evidence, para. 9; Krstic Decision on Additional Bvideuce.
Milasevic-Dragomtr Second Decision on Additional Evidence, para, 6 (emphasis added); MrIkic Second
Rule 115 Decision, para. 7; Mitoievic-Dragomtr First Decision on Additional Evidence, para. 7; Krajiinik
Rule 115 Decision of 16 October 2008, para. 5; Stanihc and Simalovic Dccisiou of 26 June 2008, para. 7;

Prosecutor v, Sesay. Kallen. GbQO SCSL~04·15-A 5



S-ol"l
if it appears to be reasonably capable of belief or retiance.,,21

12. A finding that evidence is credible has no bearing on the weight to be accorded to such

evidence.F Any evidence that is admitted "shall not be assessed in isolation but in the

context of the evidence given at the trial.,,2)

C. Impact on the decision at trial

13. If the additional evidence is relevant and credible and was demonstrated to be

unavailable at trial, it must then be determined whether the evidence could have been a

decisive factor in reaching the decision at trial." This requires the applicant to

demonstrate that if the evidence is "considered in the context of the evidence given at

trial, it eould show that the decision was unsafe,,,25 in that "[ ... ] there is a realistic

possibility that the Trial Chamber's verdict might have been different if the new

evidence had been admittcd.?"

14. Moreover, the applicant should not only demonstrate that the decision could have been

different, but should also "specify why the Trial Chamber could have come to a

different conclusion despite the existence of the evidence it relied upon in the Trial

Judgement.v"

15. In the Tadic case, the ICTY Appeals Chamber considered that in applying the relevant

criteria, "any doubt should be resolved in favour of the Appellant in accordance with the

2.i

Nahimana Decision on Additional Evidence of 27 November 2006. para 19; KlIpreHic Appeal Jndgement,
para. 62; Haradtnaj Decision on Additional Evidence of 3 Mareh 2006, para. 26.
Milosevic-Dragomir Second Decision on Additional Evidence, para. 6; MrSkh~ Second Rule 115 Decision,
para. 7; Krausntk Rule 115 Decision of 16 October 2008, para. 5; Stanish~ and Simatovic Decision of 26
June 2008, para. 7; Nahimana Decision on Additional Evidence of 8 December 2006, para. 6; Haradinaj
Decision on Additional Evidenee of 3 March 2006, para. 26; Knpreiktc Appeal Judgement, para. 63;
Ntagerura Decision on Additional Evidence, para. 22.
Miloievic-Dragomir Second Decision on Additional Evidence, para. 6; Mdkic Second Rule l l S Decision,
para. 7; Miloieviv-Drogomir First Decision on Additional Evidence, para. 7; KrajiInik Rule 115 Decision
of 16 October 2008. para. 5; Nahimana Decision on Additional Evidence of 27 November 2006, para 19;
KupreSkii: Appeal Judgement, para. 63.
Milosevic-Dragomir Second Deeision on Additional Evidence, para. 9; MrSkh\ Second Rule 115 Decision,
para 10; Milosevic-Dragomir First Decision on Additional Evidence, para. 9; KrajiSnik Rule 115 Decision
of 16 October 2008, para. 6; StaniSh< and Simatovic Decision of 26 June 2008, para. 7; Nahimana Decision
on Additional Evidence of 8 December 2006, para. 7; Nahimana Decision on Additional Evidence of 27
November 2006, para 22; Krstic Decision on Additional Evidence; Mejakic Rule 115 Decision, para. 10;
Ntagerura Decision on Additional Evidence, para. 9; Kupreikic Appeal Judgement, paras 66 and 75.
Rule 115 (B) of the Rules; see also Kanyarukiga Decision on Additional Evidence, para. 6; Nahimana
Decision on Additional Evidence of 8 December 2006, para. 6; Nahimana Decision on Additional Evidence
of 14 February 2005; Ntagerura Decision on Additional Evidence, para. 10.
Miloievic-Dragomir Seemd Decision on Additional Evidence, para. 7; Mrikic Second Rule 115 Decision.
para. 8; Krajiinik Rule 115 Decision of 16 October 2008, para. 6; Staniiic and Simatovic Decision of 26
JW1e 2008, para. 7; Muvunyi Decision on Additional Evidence, para. 6; Nikalic-Momir Decision on
Additional Evidence, para. 23; Krsuc Decision on Additional Evidence.
Milaievic-Dragomir Second Decision on Additional Evidence, para. 7; Stanisic and Simatovic Decision of
26 June 2008, para. 7; Mejakic Rule 115 Decision, para. 10.
Milosevic-Dragomir Second Decision on Additional Evidence, para. 19 (emphasis in original).

Prosecutor v. Sesay, Kelton, Gbao SCSL-04-IS-A 6
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principle in dubio pro reo".28

D. Safeguard against a miscarriage of justice

16, Although the Rules do not provide for any exception, the jurisprudence on Rule 115

motions holds that where the evidence is relevant and credible, but was available at

trial, or could have been discovered through the exercise of due diligence.i" "the

Appeals Chamber may still admit the evidence if the applicant shows that the exclusion

of the additional evidence would lead to a miscarriage of justice, in that if it had been

available at trial, it would have affected the vcrdict.v" This has generally been applied

"only in the most exceptional circumstances")[ when the evidence is of such

"substantial importance to the success of the appeal such as its exclusion would lead to

a miscarriage ofjustice.v"

Ill. ADDITIONAL EVIDENCE

A. Availability of the evidence at trial

17. Witness TFl-314 testified in the trial of Prosecutor v. Taylor (the "Taylor trial") on 20

October 2008. She previously testified in the trial in the present case (the "RUF trial")

on 2, 4 and 7 November 2005.

18. The Gbao Defence notes that the testimony of TFI-314 in the Taylor trial was disclosed

to the Gbao Defence on 27 October 2008. 33 The Gbao Defence fails to acknowledge,

however, that the Prosecution at the same time brought this evidence to the attention of

the Trial Chamber in the interests of justice. The relevant correspondence is attached as

Annex 8 to this Response. Thus, both the Gbao Defence and the Trial Chamber itself

were actually in possession of the proposed additional evidence more than four months

before the Trial Judgement was given in this case. The Gbao Defence never sought to

reopen the trial proceedings in order to have the evidence added to the trial record or to

aa

"•1(1

"

Tadic Decision 00 Additiooal E.... idence, para. 73.
Konyorukiga Decision 011 Additional E.... idence, para. 7.
Mrskie Second Rule 115 Decision. para. 9; Milosevic-Dragamir First Decision on Additional Evidence,
para. 10; Kanyaruksgo Decision ou Additional Evidence, para. 7; Muvunyi Decision on Additional
Evidence, para. 7; Slal/isic and Stmatovtc Decision of 26 June 2008, para. 8; Haradinaj Decision on
Additional Evidence of 3 March 2006, para. 11; Mejakie Rule 115 Decision, para. 11; Prosecutor v. Celie,
IT-98-29-A, "Decision on Defence Second Motion for Additional Evidence Pursuant to Rule 115", Appeals
Chamber, 21 March 2005. para, 14; Nahimana Decision on Additional Evidence of 14 February 2005:
Ntagerura Decision ou Additional Evidence, para. 11; Nikolic-Momir Decision on Additional Evidence,
para. 24; Prosecutor v. Kajelijeli, ICTR-98-44A-A, "Decision on Defence Motion for the Admission of
Additional Evidence Pursuant to Rule 115 of the Rules of Procedure and Evidence", Appeals Chamber, 28
October 2004, para. It; Krstic Decision on Additional Evidence; Kupreikic Appeal Jndgement, para. 58.
Mejakic Rule 115 Decision, para. 11.
Nahimana Decision on Additional Evidence of8 December 2006, para. 31.
Gbao Rule 115 Motion, para. 10. The evidence was in any case given in public session and was therefore
accessible to the Defence.

Prosecutorv. Sesay, Kalion, Gbao SCSL-04-l5-A 7



make any submissions on it.

19. The Gbao Defence had the opportunity to raise arguments before the Trial Chamber

well before the judgement in the RUF trial was issued. The Gbao Defence has therefore

failed to demonstrate that the proposed additional evidence was "not available to ... [the

Defence] at the trial" (see paragraphs 8 tolO above).

B. Impact of the evidence on the deeision at trial

20. If the Pre-Hearing Judge were nonetheless to find that the evidence was not available to

the Gbao Defence at trial and to consider it to be relevant and credible, it is submitted

that the evidence could not have been a decisive factor in reaching the decision at trial.

21. The Trial Chamber found TFl-3l4 to be "largely credible" overall, while noting that

her evidence required corroboration insofar as it related to the acts and conduct of any

of the Accusedr" The Gbao Defence seeks to introduce portions of the witness's

testimony in the Taylor trial "for the sole purpose of further challenging" her

credibility."

22. The Gbao Defence argues that it has been found "that a witness who admits to lying

under oath should have his/her testimony disregarded.v" relying on jurisprudence from

the ICTR. The jurisprudence relied upon can only be taken as authority for the

proposition that a witness who has admitted to lying under oath may have portions of

his/her testimony, or even his/her entire testimony disregarded depending on the

particular circumstances of the case." The Prosecution submits that the new evidence in

the current case is not such that it could result in the dismissal of the entire testimony of

TFl-314.

23. A Trial Chamber has the discretion to accept a witness's evidence, or parts thereof,

Prosecutor v. Sesoy, Kallen, Gbao, SCSL-04-15-T-1234, "Judgement", Trial Chamber, 2 March 2009
("Trial Judgement"), para. 594.
Gbao Rule 115 Motion, para. 10.
Gbao Rule 115 Motion, para. 12.
In the Seromba case it was held as follows: "The Trial Chamber also considers that the contradictory
testimony given by Witness FE3 does not impugn the credibility of Witness CBJ. No question was put to
Witness CBJ 00 FE36's acconnt of the events. The Chamber also notes [hat Witness FE36 is not credible,
as he admits having lied before the Chamber. In this connection, the Cbamber notes, in particular, that
Witness FE36 testified that CBJ stated that his entire family had been killed, whereas CBJ bad, in fact, only
stated that certain members of his family were dead." Prosecutor v. Seromba, ICIR-2001~66-1,

"Judgement", Trial Chamber, 13 December 2006, para. 92. In the Nahimana case the witness was found,
for a number of reasons including for the reason that she had lied repeatedly in her testimony, to have made
such a "deplorable impression on the Chamber" that her testimony was rejected in its entirety. Prosecutor
v. Nahimana et al., ICTR-99-52-T, "Judgement and Sentence", Trial Chamber, 3 December 2003, para.
551. The Appeals Chamber in that case found that the "Trial Chamber could reasonably hold that the [... ]
discrepancies, silences and evasions discredited [the witness's] testimony in its entirety". Prosecutor v.
Nahimana et al., ICTR-99-52-A, "Judgement", Appeals Chamber, 28 November 2007, para. 820.

Prosecutor v. Sesay, Kallon, Gbao SCSL-04-l5-A 8
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notwithstanding inconsistencies." It has been noted that it is "normal for a witness who

testified in several trials about the same event or occurrence to focus on different

aspects of that event, depending on the identity of the person at trial and depending on

the questions posed to the witness by the Prosecution".39 It has moreover been

recognised that "the individual circumstances of the witness, including the witness'

possible involvement in the events and the risk of self-incrimination" are relevant to an

evaluation of the evidence.4o The Prosecution refers, in addition, to the arguments at

paragraphs 4.34 to 4.41 of the Prosecution Response Brief,41

24. TFl-314 gave inconsistent evidence in the RUFtrial and the Taylor trial on the specific

issue of whether she carried a gun while on food-finding missions. In the Taylor trial,

she provided an explanation for her inconsistent evidence on this point, namely that she

feared self-incrimination and being arrested.P There is thus a credible explanation for

the inconsistency. The fear of self-incrimination could reasonably relate to her

experiences as a child soldier and the carrying andlor use of a weapon as opposed to her

experiences as a "bush wife" and victim of rape. The only inconsistency between the

evidence in the two cases which the Gbao Defence points to is that specifically referred

to in the Rule 115 Motion. The Gbao Defence has not suggested that there is any other

inconsistency or alleged lie told during the course of TFI-314 's testimony in the RUF

trial which is revealed by her testimony in the Taylor trial.

25. Furthermore, the question of whether the witness carried a gun during food-finding

missions was already explored during cross-examination in the RUF trial. In particular,

a previous inconsistent statement on the matter was put to the witness by both the Sesay

Defence43 and the Gbao Defence. 44 The additional evidence from the Taylor trial, which

suggests that the witness reverted to a previous version of events on the specific issue of

whether she carried a gun, could not have led the Trial Chamber to a different

conclusion on any material matter.

The Gbao Defence argues that the testimony ofTFI-314 should be dismissed where it

.,
"ez

"

Prosecutor v. Kaje/ijeli, ICTR-98-44A-A, "Judgement," Appeals Chamber, 23 May 2005, para. 96: "it is
np to the Trial Chamber to determine whether an alleged inconsistency is sufficient to cast doubt on the
evidence of the witness concemed." See also Prosecutor v. De/alit et af. (CelebiCi case), IT-96-21-T,
"Judgement", L6 November 1998, paras 596-597.
Prosecutor ~'. Ntakirutimana, tCIR-96-1O-A and ICTR-96-17-A, "Reasons for the Decision on Request for
Admission of Additional Evidence", Appeals Chamber, 8 September 2004, para. 31.
Prosecutor v. Hatilovic. IT-01-48-T, "Judgement", Trial Chamber, 16 November 2005, para. 17.
Prosecutor v. Se.my. Kallon, Gbao. SCSL·04-l5-A-1290, "Prosecution Response Brief', 24 June 2009.
TFl-314, Taylor Transcript 20 October 2008, p. 18782, lines 8-15.
TFI-314, Sesay et al. Transcript 4 November 2005, pp. 41-43.
TFI-314, Sesay et al. Transcript 4 November 2005, pp. 11-13.
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was relied upon at paragraphs \406-1407, 14\2 and 1460-146\ and 1475 of the Trial

Judgement. As a result, the Gbao Defence submits that since only TFl-314 and TFl

093 were specifically relied upon to establish the widespread nature of the crimes under

Counts 7-9 in Kailahun, and since TFI-093's testimony required corroboration, the

admission of the evidence has the potential impact of contributing to reversing the

convictions against Gbao under Counts 7-9 in Kailahun District.

27. The Prosecution submits that the admission of the additional evidence could not lead to

such a result. The Trial Chamber appropriately relied on the evidence of TFl-314's

personal experienees of being forcibly married as well as the evidence of TFI-093's

personal experiences as a "bush wife".45 The inconsistency revealed by TFI-314's later

testimony in the Taylor trial does not cast doubt on her testimony as to her personal

expenences of being forcibly married. Furthermore, aside from the individual

experiences of two witnesses, the Trial Chamber found further corroboration in the

testimony of other witnesses;" which cannot be dismissed as being of an "unspecified

nature" as proposed by the Gbao Defence."

IV. CONCLUSION

28. For these reasons, the Prosecution submits that the Gbao Rule l 15 Motion should be

dismissed.

Filed in Freetown,

8 July 2009

For the Prosecution,

Fo,f~e; Slaker

See Trial Judgement, para. 603 for the Trial Chamber's assessment ofTF1-093 's credibility.
Trial Judgement, paras 1409-1413.
Gbao Rule 115 Motion, para. 18.
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VincentWagonaISCSL

27/10/2008 11:53

Dear Candice.

To Candice Welsch/SCSL@SCSL

cc Reginald FynnISCSL@SCSL

bee
Subject For the attention or the Judges of Trial Chamber I

The Prosecution forwards this communication and attachment for the attention of the Judges.

Thanks.

Vincent
RUF Prosecution Team

~ ~
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OFFICE OF THE PROSECUTOR
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27 October 2008

Mr. Wayne Jordash
C/- Defence Office
Special Coun for Sierra Leone

Dear Mr. Jordash,

The Prosecutor against Issa Hassan Sesay; SCSL-2004-15-T

Witness TFl-314 testified in the trial of Prosecutor v. Taylor on 20 October 2008. haying
previously testified in the RUF trial from 2 - 7 November 2005. Her Taylor testimony having
been in publie session LS accessible to all Defenee Teams and is thus not subject to mandatory
Rule 68 diselosure.

However, in the interests of juslice, part of the said testimony of TFl-314 of 20 October 2008 is
brought to your attention. The relevant parts of the transenpt are pages 18702. 18780 - 18783. A
copy of the full transeript is hereby attached for your reference.

Due to the faet that the case is now in deliberations, a copy of this communication and only the
relevant excerpt is being provided to The Judges.

Stephen Rapp
The Prosecutor
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27 October 2008

Chief Charles Taku
C!~ Defence Office
Special Court for Sierra Leone

Dear Chief Taku,

The Prosecutor against Morris Ka/lon; SCSL-2004-15-T

witness TFl-314 testified in the trial of Prosecutor I', Taylor on 20 October 2008, having
previously testified in the RUF trial from 2 - 7 November 2005. Her Taylor testimony having
been in public session is accessible to aJl Defence Teams and 15 thus not subject to mandatory
Rule 68 disclosure.

However, In the interests of justice, pan of the said testimony ofTFl-314 of 20 October 2008 is
brought to your attention, The relevant parts of the transcript are pages 18702, 18780 - 18783. A
eopy of the full transcript is hereby attached for your referenee.

Due to the faet that the case is no ..... in deliberations. a copy of this eommunieanon and only the
relevant excerpt IS being provided to the Judges.

Stephen Rapp
The Prosecutor
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27 October 2008

Mr. John Cammegh
CI- Defence Office
Special Court for Sierra Leone

Dear Mr Carnmegh.

The Prosecutor against Augustine Gbao; SCSL-2004-15-T

witness TFl·314 testified in the trial of Prosecutor v. Taylor on ::0 Oetober 2008. having
previously testified in the RUF trial from 2 - 7 November 2005. Her Toylor testimony having
been in public session is accessible to all Defence Teams and IS thus not subject to mandatory
Rule G8 disclosure.

However, in the interests of justice, part of the said testimony of TFl-314 of 20 October 2008 is
brought to your attention. The relevant parts of the transcript are pages 18702, 18780 - 1878J. A
eopy of the full transcript is hereby attached for your reference.

Due (0 the fact that the ease is now in deliberations, a eopy of this communication and only the
relevant excerpt is being provided to the Judges.

Stephen Rapp
The Prosecutor
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Q. And help me, please: For how long did you remain with

Hawa?

A. well , I cannot tel', but I took some t'ime with her.

Q. Are we talking about years or months?

A. It was ncr "P to one year.

Q. SO bearing t n mind that you were captured in 1994, would it

b' fa; r to say that by 1995 you had already left Hawa's house?

A. I was still with her, because co Ray and myself - a'l l of us

were under co scorpion's command, so we were all at the same

house.

Q. And apart from going on tWO food finding missions you were

never involved in combat?

A. NO.

Q. Can I take it then that you were never required to carry a

gun?

A. But I carried a gun when we went on food finding mi s stcns ,

but from the time we left ~he food finding missions I never

carried a gun any more.

Q. so just so that we're clear, when you went on those two

food finding missions you, Edna Bangura, carried a gun, did you?

A. Yes.

Q. Thank you. And whilst there in Buedu you've told us on

more than one occasion ~he commanders there were Scorpion, is

that right?

A. Yes, he was my boss.

Q. And you saw him with your own eyes, did you?

A. Yes, all of us were at "the same house.

Q. And you also saw co rssa , did you?

A. Well, co r s se , I did not see him. Just like I said,

SCSL - TRIAL C~AMBER II
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A. It was not 2000.

Q. when was it?

A. well. I cannot recall the year now, but I don't know if it

was in 2000 or not. I cannot recall the year now.

Q. NOW, after that first interview did you begin having

confidence in the people who were asking you questions about your

experience?

A. NO, I still had fear. In fact the other time they even

went to look for me and I hid. I said maybe there was trouble,

so I hid.

Q. NOW, do YOIl remember telling me this earlier this morning,

that you'd carried a gun on those two food finding missions?

A. Yes.

Q. And if we now have a look, please, behind divider 2, the

last bullet point on that page: "r fought during the war in

surrounding villages of Buedu. We were doing food finding and r

carried a gun. r fired a gun." IS that t:rue?

A. Yes.

Q. And that is something you said again on oath before this

Court this morning, isn't it?

A. Yes.

Q. So help me, please. Let's go behind divider S. why did

you say on 26 of October 2005: "During the food finding missions

the witness was not armed as stated in the interview notes of 30

June 2004". why did you say that?

A. r did not say that. I said we went on the food finding

missions and I had a gun, I said that. But I did not say this

other one, that I did not have a gun.

Q. So how does it come about that on 26 October 2005, somebody

SCSL - TR1AL CHAMBER 11
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writes down something which totally contradicts what you told us

today? Can you help us as to how that came about?

A. well, sometimes it was the way questions would be asked of

you, that was the way you could respond to them. Maybe if it was

the way that question you asked it, if it was that same way the

question was asked then you would answer it that same way. But

you know there are so many people asking me questions. so this

person would come and ask you a question a different way and some

other person else may COme and ask you a question a different

way. so that was how attention could get confused and how I just

responded to the questions the way they were asked of me.

MR GRIFFITHS: I'm slightly confused, Madam President.

could 1 have of a moment to check a reference, please?

Yes. could we go, please, behind divider 7, page 43. This

was on a previous occasion when you were asked the questlon.

Line 1:

"Q. Old you tell the Prosecution that you had gone on food

finding and carried a gun and fired it?

A. No. I only told her that I was taught how to fi r-e a

gun. "

DO you remember saying that on a previous occasion?

A. Yes.

Q. so now we have you repeating what you'd said on 26 October

2005, that you had not in fact had a gun when you went on food

finding missions. so whictl of them "is right? Did you have a gun

or didn't yOU"

A. well, I held a gun when we went on the food flnding

mission. I held a gun when we went on the food flnding mission.

It was the person who wrote it must have made this mistake.

SCSL - TRIAL CHAMBER II
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Q. NO, no, but here you were being asked questions in a

different situation altogether to that where you were being asked

questions by an investigator. And all 1'111 trying to get your

assistance with is when you were asked that particular question

on 4 November 2005 why did you say no for a second time?

A. I forgot:. BUt: I had a gun.

Q. HOW could you forget having a gun as a child?

A. I was afraid. In fact even when I went to the court - even

when they had given me confidence I was still afraid. That's why

I said I did not: have a gun. I just thought that afterwards they

would still go and arrest me. But I actually had a gun.

Q. so did yOU an two occasions da'l tbe r-a tel y lie and say you

didn't have a gun because you were frigh~ened of being arrested?

A. Yes. I thought that if anybody admitted having a gun that

person would be arrested. That was the fear that I had.

Q. NOW, you know before you started giving evidence today you

took an oath to tell the truth and nc th'irtq but the truth. Do you

remember that?

A. Yes.

Q. Did you understand the importance of that oath?

A. Yes, I do.

Q. And you held the Bible whilst you did it, didn't you?

A. Yes.

Q. Because you appreciated it was a solemn oath you were

taking?

A. Yes, and I was risking my life.

Q. And do you remember taking a sim4lar oath on a previous

occasion?

A. Yes.

SCSL - TRIAL CHAMBER II
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Q. And whan you took the oath on that previous occasion, did

you take it seriously?

A. Yes, very seriously.

Q. so tell me: Why then did you tell a lie and say you didn't

have a gun?

A. I was afraid. I was afraid because I had - I had first

said it in the statement but later I had the fear. That's why I

did not say it.

Q. sO just so that we fully understand, on a previous

occasion, despite taking an oath on the atbl e to tell the truth,

you 1 i ed?

A. well, that was up to me because I don't think I will come

here to take an oath on the Bible and put my life at stake,

because if you take an oath on the Bible it has to do with God

and my life. So I know that when I came here and took the Bible

wi rh my right hand and if 1 tell a lie afterwards. that that.

would affect me.

Q. aut you did precisely that on a previous occasion in

November 2005. Why did you do that?

A. I have said because I was frightened. I had a fear in me.

Even now, as I am here, I still have fear in me.

Q. 50 through fear on a previous occasion in November 2005 you

deliberately told a 1 i e even though you had taken an oath, is

that: right?

A. Yes.

Q. Now you feared the Ka~ajors as being cannibals. didn't you?

A. while we were in the bush?

Q. Yes, you heard that the Kamajors ate people, didn't you?

A. Yes, if you attempted to escape.
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