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I. INTRODUCTION
1. The Prosecution files this Reply to the “Defence Response to the Public Prosecution
Motion in relation to the Applicable Legal Standards Governing the Use and
Admission of Documents by the Prosecution during Cross-Examination” filed on 23

November 2009 (“Response™)."

o)

The position statement contained in the Response does not accord with the relevant
jurisprudence and is unsupported by any jurisprudence additional to that referenced
in the Prosecution’s Motion.” The Defence is proposing a procedure that is unknown
in the current practice of international criminal tribunals. The proposed limitations on
cross-examination suggested by the Defence would in fact deprive the Prosecution of
a fair trial. The Defence makes unfounded suggestions that the Prosecution is
attempting to further a strategy to deny the Accused his fair trial rights and seeks to
place pressure on the Trial Chamber with thinly-veiled threats of delay should the
established law be contirmed and the Prosecution’s Motion granted.
II.  ARGUMENT

Guidelines on the Use and Admission of Documents

3. The Defence’s assumptions in paragraph 12 of the Response about the nature of the
material sought to be used in cross-examination are misguided. The Prlic definition
of “fresh evidence”, which was explicitly adopted by the Prosecution, includes both
material that was not available during the Prosecution’s case-in-chief and material
that was available but not intended to be used.’

4. The guidelines requested by the Prosecution are not “unnecessary™ as the
Prosecution currently finds itself in the position of being restricted in its cross-

examination of the Accused and precluded from using documents which are relevant

' Prosecutor v. Taylor, SCSL-03-01-T-862, “Defence Response to the Public Prosecution Motion in relation to the
Applicable Legal Standards Governing the Use and Admission of Documents by the Prosecution during Cross-
Examination”, 23 November 2009 (“Response™).

* Prosecutor v. Taylor, SCSL-03-01-T-860, “Prosecution Motion in Relation to the Applicable Legal Standards
Governing the Use and Admission of Documents by the Prosecution during Cross-Examination”, 17 November 2009
("Prosecution’s Motion”). The Defence makes no reference at all to jurisprudence from the ICTR. Of the three
ICTY cases cited by the Defence that were not referenced in the Prosecution’s Motion (out of five ICTY cases cited
in total), the Delalic decision and Appeals Judgement are not directly on point, see footnote 11 below, and the
portions of the Galic Appeals Judgement (footnote 21 of the Response) relied upon refer to the right of an accused to
testify.

¥ Prosecution’s Motion, para. 1, footnote 1.

* Response, paras 3, 17 and 18.

Prosecutor v. Taylor, SCSL-03-01-T 2
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in order to challenge the credibility of the Accused in relation to 7,230 transcript
pages of examination-in-chief.

5. The Prosecution does not dispute the principle that documents in its possession that
are clearly relevant and substantially probative of guilt are to be adduced during its
case-in-chief.” However, the Prosecution cannot be expected, as part of a focused
case, to guess what will be the Defence evidence and introduce all material relevant
to the Accused’s credibility during its case-in-chief before knowing the scope of the
Accused’s testimony.®

6.  The Prosecution agrees with the Defence that the international criminal procedure
relating to the use and tendering of fresh evidence is clear.” However. the Response
conflates the very matters that the procedural guidelines seek to distinguish. First, the
Response contflates the use of a document during cross-examination and its admission
into evidence.® Secondly, despite acknowledging the distinction between fresh
evidence used to test the credibility of the Accused and fresh evidence probative of
the Accused’s guilt, which was drawn by the Trial and Appeals Chambers in Prlic’
and by Justice Sebutinde in the current case, the Response conflates these two
categories.'® It should furthermore be noted that the question of the applicable
procedures relating to cross-examination are distinct from those applicable to the
presentation of a rebuttal case or the re-opening of the Prosecution’s case.'"

7. Contrary to the Defence assertion'® that no distinction can be derived from the Prlic
case between the “presentation stage” and the “admissibility stage”, the oral decision
cited in paragraph 23 of the Prosecution’s Motion and rendered subsequent to the

Prlic Appeals Chamber decision, clearly distinguishes between the applicable

3 See Response, paras 10 and 13.

® See Response, para. 7.

’ See Response, para. 17.

8 Response, para. 16.

? Prosecutor v. Prlic, 1T-04-74-AR73.14, “Decision on the Interlocutory Appeal against the Trial Chamber’s
Decision on Presentation of Documents by the Prosecution in Cross-Examination of Defence Witnesses™, 26
February 2009 (*Prlic Appeal Decision™); Prosecutor v. Prlic, IT-04-74-T, *Decision on Presentation in Cross-
Examination of Defence Witnesses™, 27 November 2008, (" Prlic Trial Chamber Decision™).

10 Response, paras 14 and 16.

" See in particular Response, para. 13. The case of Prosecutor v. Delalic, 1T-96-21, “Decision on the Prosecution’s
Alternative Request to Reopen the Prosecution’s Case™, 19 August 1998, concerned the issues of rebuttal and the re-
opening of the prosecution’s case. This was also the subject of the cited portions of the Delalic Appeals Judgement
in footnote 15 of the Response.

' Response, para. 16.

Prosecutor v. Taylor, SCSL-03-01-T 3
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procedure at the point at which Prosecution counsel puts a document to a witness
during cross-examination and the later stage at which the Prosecutor may request
admission ot that document. This Trial Chamber drew exactly the same distinction
in the AFRC Decision."

8.  The Defence acknowledges that the AFRC Decision “accords with the case-law™"*
but then tries unsuccessfully to distinguish the case. The Defence does not explain
why the use of documents to discredit an accused’s evidence would be different with
respect to a defence of alibi than it would be for any other part of an accused’s
evidence. In the AFRC case, a new document was properly used to challenge the
evidence of the Accused Brima and arguments as to the admissibility of the
document were properly heard at the conclusion of the questioning. Further, the
document was not tendered exclusively or specifically in relation to an alibi defence
being put forward by Brima'” and the fact that it had come into the possession of the
Prosecution at a late stage was simply one matter to be considered at the admissibility
stage. The Defence suggestion that an oral decision made by this Trial Chamber is
less authoritative than appellate jurisprudence from another tribunal'® is inapposite
since the appellate jurisprudence on this issue accords with the AFRC Decision.

9. The Trial Chamber’s request for written pleadings could not have been intended to
prevent the “inevitable and necessary argument over the admissibility of individual

;
documents”!

at future oral hearings. The Trial Chamber is not in a position to assess
the arguments for admission of each document unless and until a party moves for
such admission and the context of the cross-examination and re-examination is

known.

" See Prosecution’s Motion, paras 4-7. The RUF case provides a further example of the adoption of a two-stage
procedure regarding the use and admissibility of fresh evidence, with the proper time for legal submissions being the
time at which counsel intends to tender the document for admission into evidence. Prosecutor v. Sesay, Kallon,
Gbao, Transcript, 5 June 2007, pp. 3-8. Trial Chamber I maintained its general practice of flexibility with regard to
the admissibility of evidence, also as it concerned the admission of fresh evidence during the defence case, leaving
the question ot weight to be determined at the appropriate stage: Prosecutor v. Sesay, Kallon, Gbao, Transcript, 26
June 2007, p. 59.

'f Response, para. 28.

'’ See Prosecution arguments as to admissibility in Prosecutor v. Brima, Transcript, 29 June 2006, pp. 74-76.

'® Response, footnote 39.

v Response, para. 4.

Prosecutor v. Taylor, SCSL-03-01-T 4
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10. According to the established procedure, when it comes to the question of the
admission of fresh evidence, an individual determination is required for each new
document based on applicable factors, including the purpose for which the individual
document is tendered. It is not possible tor the Prosecution to present arguments in
relation to each piece of fresh evidence that may be considered for use in cross-
examination before the cross-examination is completed. Some documents that the
Prosecution is currently considering using may become unnecessary or irrelevant
depending upon the further testimony of the Accused. An example of the varied,
spontaneous and proper purpose for which a document may be relevant to cross-
examination arose in the current proceedings with the Lomé Peace Accord. In the
case of that particular document, the Accused asked to be shown a copy,18
presumably to refresh his recollection of its contents.

11. At paragraph 15 of the Response the Defence advocates that the Trial Chamber
should adopt a procedure in relation to the impeachment of witnesses based on the
practice in England and Wales. Later the Defence suggests that the ICTY Appeals
Chamber Decision in Prlic should be read in light of the provisions of 4rchbold. This
attempt to introduce the law of England and Wales through the backdoor is
misguided, apart from being illogical in the current context where the Defence is not
obliged to disclose witness statements. First, it goes without saying that the rules of
procedure and evidence in the courts of England and Wales do not apply before the
SCSL. Secondly, the Defence fails to state the position in England and Wales
correctly. Although as a principle of general practice all evidentiary matter the
prosecution intends to rely upon as probative of the defendant’s guilt should be
adduced before the close of the prosecution case if available then;' this principle
does not extend to evidence of matters which go only to the credit of the defendant.*®
The Defence apparently resorts to discussing the rules of procedure applicable in a
national jurisdiction because there is no international jurisprudence, trom either the

SCSL or the other ad hoc tribunals, to support its position.

' Prosecutor v. Tuylor, Transcript, 11 November 2009, p. 31618, lines 26-27.

' Archbold 2008, 4-335, referring to R v. Rice [1963] | Q.B. 857,47 Cr.App.R.79, CCA.

2 Archbold 2008, 4-337, stating that the principle in Rice does not extend to evidence of a matter which goes only to
the credit of the defendant: R v Halford, 67 Cr.App.R.318, CA.

Prosecutor v. Tayvlor, SCSL-03-01-T 5
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Prior Disclosure of Documents to be used during Cross-Examination

12. At paragraphs 19 — 2] of the Response, the Defence refers to the issue of disclosure.
The Defence seeks full disclosure of all new documents in the Prosecution’s
possession.”’ The Defence does not cite any provision of the Rules of Procedure and
Evidence under which it is entitled to such disclosure and this demand is unsupported
by any case law. The jurisprudence, in particular that of the appellate chambers of
the ad hoc tribunals, supports the Prosecution position that it is not required to
disclose ftresh evidence used during cross-examination for the purpose of
impeachment.”

13.  The fresh evidence which the Prosecution seeks to use during cross-examination is
for the purpose of impeaching the Accused. In all instances where the Prosecution
subsequently seeks admission of such evidence it will do so for the purpose of
impeaching the Accused. The Prosecution has introduced the evidence in its
possession which it seeks to rely upon to establish the guilt of the Accused during the
Prosecution phase of the case. Thus, only in a limited number of instances will the
Prosecution request that fresh evidence be admitted not only for the purpose of
impeachment but also to prove guilt. It will be for the Trial Chamber to determine
whether such evidence should in exceptional circumstances and in the interests of
justice also be admitted for the purpose of establishing guilt. It is at the time that the
Prosecution seeks admission of fresh evidence for this purpose that the Prosecution
will have to justify why exceptional circumstances exist and why it would be in the
interests of justice to admit such evidence. At this juncture the Defence will have an
opportunity to make any objection regarding the admission of the evidence it sees fit,
including in relation to disclosure. This is exactly the procedure contemplated by the

Appeals Chamber of the ICTY in Prlic and as such was not a procedure determined

“! Response, paras 21 and 31.

** See Prosecution’s Motion, para 24 and the jurisprudence cited at footnote 36. See Priic below and also the
Decisions of the Appeals Chamber of the ICTR, especially Prosecutor v. Bagosora et al., ICTR-98-41-AR73
“Decision on Interlocutory Appeal Relating to Disclosure under Rule 66(B) of the Tribunal's Rules of Procedure and
Evidence”, Appeals Chamber, 25 September 2006, para 10: “The Appeals Chamber observes that this plain reading
of Rule 66(B) of the Rules does not create a broad affirmative obligation on the Prosecution to disclose any or all
documents which may be relevant to its cross-examination”.

Prosecutor v. Taylor, SCSL-03-01-T 6
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by the ICTY to “make a mockery of the traditional rules of evidence” as the Defence

intimates.”

[4. The ICTY Appeals Chamber in Prlic atfirmed the procedure adopted by the Tnal
Chamber in that case in relation to its approach towards the admissibility of fresh
evidence going to the guilt of the Accused. In assessing whether exceptional
circumstances existed, and whether the admission of such evidence was in the
interests of justice, the Trial Chamber provided that “it would proceed with the
assessment of such requests on a case-by-case basis, after having permitted the
Defence to challenge the evidence, particularly bearing in mind the potential
infringement on the rights of the accused caused by the sought admission”.** As
regards exceptional circumstances, the Trial Chamber stated that the Prosecution
would have to explain when the document came into its possession and by what
means, when it was disclosed and why it had not been introduced during the
Prosecution phase of the case.” In relation to the interests of justice, the Defence has
the opportunity to make submissions as to disclosure and any prejudice suffered by
the Accused. [t is notable that the Appeals Chamber indicated that the Defence would
have to be exacting about the actual prejudice suffered by the Accused in relation to
the admission of such evidence and that it could not simply rely on potential
prejudice as a matter of principle. *® Further, in striking a balance between the rights
of the accused and the decision to admit such evidence a Trial Chamber will also
consider the available measures to address any prejudice.27 It is clear from the
Appeals Chamber and Trial Chamber decisions in Prlic that these issues fall for
determination at the admissibility stage.

15. Contrary to the Defence assertions,”® the proposed approach does not render the trial

unfair. Under the approach in Prlic, the Accused’s rights are fully protected.29 Where

= Response, para. 20.

:; Priic Appeal Decision, para. 24 affirming and referring to the approach of the Trial Chamber.

- Ibid.

*® Prlic Appeal Decision, para. 26, where the Appeal Chamber explains that in that appeal, the appellants failed to

meet the burden of showing that the Trial Chamber had erred in exercising its discretion to admit documents going

to the guilt of the Accused by merely referring to potential prejudice as a matter of principle. The Appeals Chamber

rejected the appellant’s general allegations and re-emphasized that “[t]he mere fact that [the admitted evidence] was
robative of the Prosecution’s case does not mean that the [a]ccused] were prejudiced”.

*7 Prlic Appeal Decision, para. 25.

*¥ Response, paras 19 and 20.

Prosecutor v. Taylor, SCSL-03-01-T 7
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the Trial Chamber concludes that the admission of fresh evidence would infringe the
rights of the Accused, it can decline to admit it, or limit the purpose for which it is
admitted.*

As regards notice of new documentation to be used during cross-examination to
opposing counsel, the prior practice in this case has been that the issue is one of
professional courtesy. Prior to the start of the trial, the parties agreed that a party
would provide documents to be used during cross-examination to opposing counsel
on the morning that it intended to use them.”' However, in reality the Defence rarely
provided any documents at this stage other than the witnesses’ prior prosecution
statements, and documents were simply provided to the Prosecution at the same time
as they were put to the witness during cross-examination.”> When the Prosecution
objected to this practice during the cross-examination of TF1-334 on 29 April 2008,
the Presiding Judge stated that the provision of documents in advance by the cross-
examining party was an issue of professional courtesy and was not one for the court

to decide.*

Anticipatory Relief sought by the Defence

17.

The Defence seeks various forms of relief in the event that the Prosecution’s Motion
is granted.™ In relation to request (a), the Prosecution has set out above its position
regarding disclosure. In relation to requests (b) and (c), the Defence appears to

envision a 30 day period for review of the documents during which time counsel

“? Footnote 21 of the Response appears to make reference to the case of Prosecutor v. Prlic, IT-04-74-AR73.10,
“Decision on Prosecution’s Appeal against Trial Chamber’s Order on Contact between the Accused and Counsel
during an Accused’s Testimony pursuant to Rule 85(C)”, 5 September 2008, para. 11. It is notable that neither this

decision nor the jurisprudence relevant to the use of documents in cross-examination has considered self-

incrimination as a relevant factor in connection with the principles governing the use ot documents to challenge the

credibility of the Accused who testifies or any other witness. The Response does not point to any authority

according the Accused a special status in terms of how documents may be used in cross-examination.

‘0 Priic Appeal Decision, para. 29. See also para. 21 of the Prosecution’s Motion which referred to the Krstic case as

assisting in defining the boundaries of admissible fresh evidence.

3" Minutes of Mock Trial and Trial Management Meeting held on 28 November 2007, ICC Courtroom II, 1030 —

1430 hrs. This agreement was subsequently affirmed by the Defence, see Prosecutor v. Taylor, Transcript, 14

February 2008, pp. 3831 — 3834.

2 Prosecutor v. Taylor, Transcript, 14 February 2008, pp. 3831 — 3834 and Prosecutor v. Taylor, Transcript, 29

April 2008, pp. 8803 - 8805.

M Prosecutor v. Tavlor, Transcript, 29 April 2008, pp. 8803 —8805. The Presiding Judge (at that time) stated that
“there is no ruling in this court as to when documents of this nature are revealed to the Prosecution, or another party.

Counsel is entitled to put matters in cross-examination and he has stated now as a matter of courtesy and
[{)rofessionalism he will disclose this as soon as possible™.
™ Response, para. 31.

Prosecutor v. Taylor, SCSL-03-01-T 8
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would have unrestricted access to the Accused in order to provide legal advice in
relation to the documents. A recent decision ot this Trial Chamber makes it clear that
Defence Counsel should not discuss the testimony of the Accused with the Accused
for the course of his testimony.” The procedure proposed by the Defence would in
effect allow the Accused to prepare responses in advance to evidence which is
intended to challenge his credibility. Such a procedure would result in rehearsed
testimony that would defeat the purpose of cross-examination. The Defence has
provided no justification for an adjournment and any request for extra time should
only be entertained on a document-by-document basis. The Defence request (d) is
misconceived as the Defence will have an adequate opportunity to re-examine the
Accused.

18.  The Defence declaration that it will seek leave to appeal an unfavourable decision
and request a stay of trial proceedings pending a resolution of the matter by the
Appeals Chamber is premature. The parties may exercise their rights under the
Statute and Rules following a decision of the Trial Chamber.

1. CONCLUSION

19.  The guidelines proposed by the Prosecution cannot at the same time “add little to
what is already in existence” and “so infringe the fairness of the trial that they should
be dismissed”.*® The Defence has failed to undermine the arguments put forward in
the Prosecution’s Motion, as supported by extensive reference to the relevant
jurisprudence. For the reasons contained in the Prosecution’s Motion and this Reply,

the relief sought by the Prosecution should be granted.

Filed in The Hague,

25 November 2009,
For the Prosecution,
v Moy —

Brenda J. Hollis
Principal Trial Attorney

** Prosecutor v. Taylor, SCSL-03-1-T-861, “Decision on Prosecution Motion for an Order Restricting Contact
between the Accused and Defence Counsel during Cross-Examination™, 20 November 2009.
Ao Response, para. 18.

Prosecutor v. Taylor, SCSL-03-01-T 9
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