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THE APPEALS CHAMBER (“Appeals Chamber”) of the Special Court for Sierra Leone (“Special Court”) composed of Justice Renate Winter, Presiding Judge, Justice Jon M. Kamanda, Justice George Gelaga King, Justice Emmanuel Ayoola and Justice Shireen Avis Fisher;

SEIZED of the “Public with Annexes A, B and C Defence Notice of Appeal and Submissions Regarding the 4 May 2009 Oral Decision Requiring the Defence to Commence its case on 29 June 2009,” dated 4 June 2009 (“Appeal”);

CONSIDERING the “Prosecution Response to ‘Public with Annexes A, B and C Defence Notice of Appeal and Submissions Regarding the 4 May 2009 Oral Decision Requiring the Defence to Commence its case on 29 June 2009’,” dated 8 June 2009 (“Response”) and the “Defence Reply to Prosecution Response to ‘Public with Annexes A, B and C Defence Notice of Appeal and Submissions Regarding the 4 May 2009 Oral Decision Requiring the Defence to Commence its case on 29 June 2009’,” dated 8 June 2009 (“Reply”);

NOTING the oral decision delivered by Trial Chamber II (“Trial Chamber”) on 4 May 2009 (“Impugned Decision”)
 requiring the Defence to commence its case on 29 June 2009;

NOTING the “Decision on Defence Application for Leave to Appeal the 4 May 2009 Oral Decision Requiring the Defence to Commence its Case on 29 June 2009”, dated 28 May 2009, in which the Trial Chamber by majority granted the Defence of Charles Ghankay Taylor (“Defence”) leave to make the Appeal;

HEREBY DECIDES the Appeal based on the written submissions of the Parties.

I.   background

1. On 4 May 2009, the majority of the Trial Chamber, Justice Sebutinde dissenting, ruled orally that the Defence case would commence on 29 June 2009.
 

2. Prior to the Impugned Decision, the Trial Chamber heard from the Parties on the matter on several occasions. The Prosecution initially raised the issue of the start date for the Defence case on 9 February 2009.
 In a memorandum dated 26 March 2009, the Defence stated that the earliest the Defence would be able to start its case was 15 July 2009.
 On 9 April 2009, the Trial Chamber indicated that on 4 May 2009 it would “fix a date for the commencement of the Defence Case” after hearing from the Parties.
 On 15 April 2009, Principal Trial Attorney for the Prosecution responded to the Defence’s 26 March 2009 memorandum, objecting to the date proposed by the Defence and stating that the Defence’s suggested start date had not been shown to be reasonable or necessary.
 

3. On 4 May 2009, after hearing oral submissions from the Defence and Prosecution, the Trial Chamber orally delivered the Impugned Decision and Justice Sebutinde delivered her dissenting opinion.

4. On 7 May 2009, a Defence request for reconsideration by the Trial Chamber of the Impugned Decision was denied.
 However, the Trial Chamber by an oral order extended the time within which the Defence could file an application for leave to appeal to 11 May 2009.
 On 11 May 2009, the Defence filed its application,
 on 20 May 2009, the Prosecution filed its response, and the Defence filed its reply on 25 May 2009. On 28 May 2009, the Trial Chamber granted the Defence application for leave to appeal, ruling that the “Defence has met the conjunctive conditions of exceptional circumstances and irreparable prejudice as prescribed by Rule 73(B)” of the Rules of Procedure and Evidence (“Rules”).
 

II.   Submissions of the Parties
A.   The Appeal

5. The Defence raises five grounds on appeal. First, the Defence argues that the Trial Chamber erred in law, resulting in an abuse of its discretion, in failing to give due weight to the fair trial rights of the Accused, in particular, the right of the Accused under article 17(4)(b) to have adequate time and facilities to prepare his case.
 In support of its contention, the Defence submits that the amount of time allocated to it before the commencement of the Defence Case, as well as the facilities available to it, cannot be deemed as “adequate” within the meaning of Article 17(4)(b) of the Statute
 “to the extent that the [Impugned Decision] denies the Defence ample time to prepare the Accused for trial and to prepare the strategy of the defence case and the deployment of exhibits.”
 According to the Defence, an assessment of what constitutes “adequate” should include a consideration of the unique circumstances of the case and a comparison with the amount of time granted for the defence cases in the Sesay et al., Brima et al. and Fofana and Kondewa trials.
 The Defence further submits that the Impugned Decision deprives it of adequate time to prepare the Accused for his testimony on his own behalf, especially, as “the bulk of the exhibits produced for the Defence will be introduced through the testimony of the Accused.”
 Additionally, the Defence argues that the Trial Chamber’s failure to provide it with the time and facilities that it requires to prepare its case would create unfairness when compared to the amount of time given to the Prosecution’s Case, thereby violating the Accused’s fair trial right to an “equality of arms.”

6. Second, the Defence contends that the Trial Chamber erred in fact by failing to consider the unique circumstances of the case, in particular the unique logistical problems that affect the Defence’s ability to conduct investigations, gather evidence and locate appropriate witnesses.
 In support of its contention, the Defence points to the recent death of its international investigator and argues that the unforeseen problems attendant thereto justify the Defence request for an additional two and half weeks.
 The Defence also argues that the “added obstacle of … running a complicated case that is spread across two continents and different local[ities]” was good cause for the Trial Chamber to conclude that the eight week period granted for the Defence’s preparation was inadequate and infringes the Accused’s fair trial rights.

7. Third, the majority of the Trial Chamber failed to consider the time limits ordered in the other cases before the Special Court.
 According to the Defence, the Trial Chamber should have considered the time given to other Defence cases as a useful indicium of the time required.
 The Defence points to the fact that that the Trial Chamber allocated two months and five days to the AFRC Defence, and that Trial Chamber I allocated three months to the defendants in the CDF case and six months and two days to the defendants in the RUF Case, and submits that an eight-week period is the smallest amount of time thus far allocated by the Trial Chamber to any Accused to prepare his defence.
 In light of the difficulties highlighted in its second ground of appeal, the Defence submits that the ten-week period granted by Justice Sebutinde in her Dissenting Opinion should have been the “minimum granted to the Defence by the Trial Chamber in the circumstances of this case.”

8. Fourth, the Defence argues that the Trial Chamber failed to consider that an expeditious trial requires the Defence to prepare his case as thoroughly as possible.
 According to the Defence, by ordering the Defence case to start on 29 June 2009, the Defence will “almost inevitably” need to request multiple adjournments to undertake the work that would have otherwise been completed within the additional two weeks period that it had originally requested.
 The Defence submits such disruptions would infringes the Accused’s right to be tried without undue delay under Article 17(4)(C) of the Statute.

9. Fifth, the Defence submits that the Trial Chamber failed to consider that the additional time sought by the Defence would not prejudice the Prosecution.

B.   Prosecution Response

10. The Prosecution opposes the appeal. In its Response, the Prosecution submits that the grounds of appeal raised by the Defence are without merit and should be dismissed.
 The Prosecution submits generally, that the Trial Chamber considered all the relevant factors in reaching its decision because the Defence submissions on appeal were addressed to the Trial Chamber in a memorandum dated 26 March 2009,
 and the Trial Chamber expressly stated it had considered the Parties’ memoranda and oral submissions in reaching the Impugned Decision.

11. Regarding the other arguments of the Defence, the Prosecution makes the following submissions. First, that the Defence has had significant time to prepare its case before, during and after the Prosecution case-in-chief.
 The Prosecution points to the additional five months that were granted to the Defence following the departure of its prior lead counsel, the length of time that the Accused has been held in Court custody, and the two years that the Defence has had to analyse the Defence exhibits allegedly in the Accused’s personal archives.
 Second, the Prosecution submits that for the majority of the three year period that the Defence has had to investigate its case, it had access to both international and national investigators. Furthermore, Prosecution submits that in the period following the unfortunate death of the Defence international investigator the Defence continued to benefit from the assistance of other investigators as well. Third, the Prosecution submits that the Defence contention that it has been allocated comparatively less time to prepare its case than the other Defence teams in the RUF, AFRC and CDF cases provides no basis for granting the Defence appeal.
 
C.   Defence Reply

12. In essence, the Defence’s submissions in Reply repeated its submissions in the Appeal.

III.   Standard of Review

13. Trial Chambers have discretion with respect to scheduling trial proceedings.
 The Appeals Chamber accords deference to such discretionary decisions because of “the Trial Chamber’s … familiarity with the day-to-day conduct of the parties and practical demands of the case.”
 The Trial Chamber’s exercise of discretion will only be overturned if the challenged decision was based: (i) on an error of law; or (ii) on a patently incorrect conclusion of fact; or (iii) if the exercise of discretion was so unfair or unreasonable as to constitute an abuse of the Trial Chamber’s discretion.
 The scope of appellate review of discretion is, thus, very limited: even if the Appeals Chamber does not agree with the impugned decision, the decision will stand unless it was so unreasonable as to force the conclusion that the Trial Chamber failed to exercise its discretion judiciously.
 Where the issue on appeal is whether the Trial Chamber correctly exercised its discretion in reaching its decision the Appeals Chamber will only disturb the decision if an appellant has demonstrated that the Trial Chamber made a discernible error in the exercise of discretion.
 A Trial Chamber will have made a discernible error if it misdirected itself as to the legal principle or law to be applied, took irrelevant factors into consideration, failed to consider relevant factors or failed to give them sufficient weight, or made an error as to the facts upon which it has exercised its discretion.

IV.   DISCUSSION
14. The question on appeal is whether the Trial Chamber erred in the exercise of its discretion when it set the start of Taylor’s defence case for 29 June 2009 by erroneously concluding that the Defence would have adequate time for the preparation of the Accused’s defence within the meaning of Article 17(4)(b) of the Statute.

15. Article 17(4)(b) of the Statute secures for an accused the right “to have adequate time and facilities for the preparation of his or her defence.”
 Article 17(4)(b) of the Statute provides the same  guarantees as provided in Article 21(2) of the ICTY Statute, Article 20(2) of the ICTR Statute, Article 7 of the African Charter on Human and Peoples’ Rights, Article 14(3) of the ICCPR, and Article 6(3) of the European Convention on Human Rights. 
16. Jurisprudence of the ad hoc tribunals and international human rights bodies indicates that the right to adequate time and facilities form part of the principle of equality of arms,
 and that the principle of equality of arms is a core element of the right to a fair trial.

17. This position has been endorsed by the ICTY and ICTR.
 The ICTY Appeals Chamber has defined the principle of equality of arms to mean that each party must have reasonable opportunity to present its case under conditions that do not place him at substantial disadvantage vis-à-vis his opponent.
 This definition essentially mirrors that of the European Court of Human Rights in Beheer B.V v The Netherlands;
 and has been subsequently endorsed by both Trial Chambers at the Special Court.
 
18. Although the right to adequate time and facilities for the preparation of the defence case forms part of the principle of equality of arms,
 the rights of the accused and equality between the parties should however not be confused with a requirement for precise parity of means, resources and time.
 The principle of equality of arms was designed to provide the parties rights and guarantees that are procedural in nature.
 
19. The question of what constitutes “adequate time and facilities” cannot be assessed in the abstract, but will depend on the circumstances of the case.
 An accused’s right to adequate time for the preparation of his case is interpreted in light of the Chamber’s obligation to ensure that a trial is fair and expeditious, codified in Rule 26bis of the Rules,
 which in turn implicates the right of the accused to be tried without undue delay.
 When considering an appellant’s submission regarding this right, the Appeals Chamber must assess whether the Defence as a whole was deprived of adequate time and facilities.
 An assessment of what constitutes “adequate time” for the preparation of a defence typically involves an assessment of the complexity of the case, including the issues to be litigated.
 Chambers are required to ensure that a degree of proportionality will govern the relationship between the amount of time allocated to all sides.
 
20. The Defence has not shown that the Impugned Decision infringed the fair trial rights of the Accused by denying him adequate time for preparation. When the Trial Chamber examined what would be a “reasonable and appropriate date for the start of the Defence case,” it expressly assessed the time that the Accused has had to conduct investigations and to prepare his case in response to the Prosecution case.
 The Defence has also failed to show that time afforded to it for the preparation of its case lacked a degree of proportionality that would be restored by starting the Defence case two weeks later. The Appeals Chamber therefore considers this submission to lack merit and dismisses it.

21. The Defence also submits that the Trial Chamber failed to consider relevant factors or failed to give them sufficient weight. The Defence raised the following factors on appeal: (i) various logistical problems related to the locations of the trial and witnesses, (ii) the amount of time granted for the defence cases in the Sesay et al., Brima et al. and Fofana and Kondewa trials, (iii) the time required to prepare the Accused and the defence case, (iv) the recent death of the Defence’s international investigator, (v) that expediency at the start of the defence case will results in delays later, and (vi) that the additional time sought by the Defence would not prejudice the Prosecution. 
22. In the Impugned Decision, the Trial Chamber held that the time sought by the Defence for the preparation of its case was “not justified.”
 The Trial Chamber ruled that a reasonable and appropriate date for the commencement of the Defence case is 29 June 2009.
 In arriving at its Decision, the Trial Chamber considered the following:
 (i) the oral arguments of the Parties, including their written submissions in their respective memorandums; (ii) the length of time the Accused has been in custody: since March 2006; and the possibility that that investigations and preparations may have been ongoing since that time; (iii) that the last Prosecution witness was heard over three months ago on 29 January 2009; (iv) the Defence’s intention to call the Accused to give evidence in his defence; and (v) that the Defence had initially suggested that the earliest it was prepared to present its Defence was 15 July 2009.

23. Reviewing the list of factors submitted on appeal, it is apparent that all of them were considered by the Trial Chamber. They formed part of the Defence’s oral submissions to the Trial Chamber and were also provided in the 26 March 2009 memorandum,
 both of which were expressly considered by the Trial Chamber. Consequently, the Appeals Chamber does not find the Trial Chamber failed to consider a relevant factor in reaching its discretionary decision. The Appeals Chamber therefore dismisses this part of the Appeal.

V.   Disposition

BASED ON THE FOREGOING REASONS, THE APPEALS CHAMBER by a majority
DISMISSES the Appeal in its entirety.
Justices King and Kamanda append a Dissenting Opinion.

Justice Ayoola appends a Separate Concurring Opinion.

Done this 23rd day of June 2009 at Freetown, Sierra Leone.
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Justice Renate Winter, Presiding
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Justice Emmanuel Ayoola
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Justice Shireen Avis Fisher
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