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6 JUNE 2007 OPEN SESSI ON

1 [ RUFOBJUNO7A - CR]

2 Wednesday, 6 June 2007

3 [ The accused present]

4 [ The witness entered court]

5 [ Open sessi on]

6 [ Upon conmencing at 10.00 a. m]

7 W TNESS: | SSA HASSAN SESAY [ Cont i nued]

8 PRESI DI NG JUDGE: The trial is resumed. M Jordash
pl ease

9 continue with your subm ssions.

10 MR JORDASH.  Your Honour, thank you. Could I --

11 JUDGE I TOE: M Jordash, how nuch nore tinme do you think

12 you mght require to round up your subm ssions on this?

13 MR JORDASH. | woul d have t hought about an hour

14 JUDGE | TCE: Thank you

15 MR JORDASH. Could | take you straight to the 12 March
2003

_ 16 interview, which | was trying to find yesterday, which

cont ai ns

17 anot her reference to a conversation off tape. 28576. 12
Mar ch,

18 28576, question fromM Berry, hal fway down the page:

19 "If that's okay, what I1'd like to do first of all is I'd
] 20 like to followup with -- you had nentioned the other

ay

21 you had transferred di anonds probably on at |east 12



this

wr ong,

22

23

24

25

26

27

28

29

di fferent occasions."

There is no nention in any of the transcripts prior to

of 12 -- well, | see M Harrison shaking his head. If I'm
I"'msure he'll correct ne.
MR HARRISON: | can do it nowor | can do it |ater.

MR JORDASH. Pl ease.
PRESI DI NG JUDGE: Yes, you can intervene now, Yyes.

MR HARRI SON: | should then indicate that there was an

SCSL - TRIAL CHAMBER |
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error made yesterday with respect to a comment that at 28330,
somet hing conmes up for the very first tine. At 28330, the
reference was made to the second question yesterday, and the

question that was brought to the Court's attention was:

was an incident you brought to his attention in regards to

witnessing or" --

JUDGE BQUTET: M Harrison, | amsorry, | mssed the

you' re reading from is?
MR HARRI SON:  28830.
JUDGE BOQUTET: 8307?
MR HARRI SON:  Yes. This is a reference from yesterday.
JUDGE BOUTET: Yes, yes.

MR HARRISON:  And if I'mcorrecting one, I'll do the

The question was: "There was an incident you brought to his
attention in regards to your w tnessing or having know edge of
killing of four or 500 civilians. Can you elaborate a little

more on that for ne." And | think what was represented

was this was the first tinme this was ever referred to. But

way you can find out the answer was, the question inmediately

preceding that refers to: "Wen you spoke with Glbert," that



21 presumably being a reference to Gl bert Mrissette, and his
22 interview actually took place on 10 March, and you'll find at

23 page 28381 --

24 MR JORDASH. Sorry, can | just have the page again,
pl ease.

25 MR HARRI SON: 28381

26 JUDGE I TCE: Is it 288 or 283?

27 MR HARRI SON:  This particular reference is 28381. And
it's

28 at the bottom of the page where there's a question

29 "Q That's what | want to know, the conm tnent of
ot hers. "

SCSL - TRI AL CHAMBER |
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"A. Yes, sir.
"Q Okay. And | guarantee you will answer. | know why

they killed four, 500 people, the spot and who did that.

mean, what took place, all these things."

And we say that's a direct reference to the latter
question. And what happened in the very next question makes
clear that, the questioner says:

"Ckay, that's fine. That's what | want to hear from

Unfortunately I'mvery sorry, and | apol ogi se we have to
rush it there, because we have to get noving."

So the entry was just cut off right at that point after

wi tness had raised the matter.
PRESI DI NG JUDGE: Thank you, we note that.

MR HARRI SON:  And the other reference fromtoday, this

be found at C -- sorry, this will be found at -- on 12 March
2003. That transcript begins at page 28494. \Wen you get to
what is around page 28587, there's a nunber of references to

certain trips to Monrovia. And if you continue on | ooking at

subsequent pages, there is ongoing references to the nunber of

trips that took place and --



21

22

23

24

25

26

27

28

29

MR JORDASH: Sorry, |

can assist; 123 to 149. | accept

does say 12 trips. | can accept both errors.

PRESI DI NG JUDGE: Wiich bit is that?

MR JORDASH. The 12 trips are dealt with --

PRESI DI NG JUDGE: At what page?

MR JORDASH. Page 28617, all the way to --

PRESI DI NG JUDGE:  286.

MR JORDASH: -- 28642.

| accept those two errors.

PRESI DI NG JUDGE: Very wel |.

SCSL -
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MR JORDASH. I'Ill just rely on the first one | indicated
yest erday whi ch remains --

JUDGE I TOE: 286 what ?

MR JORDASH. 28642, which, | think, just |eaves 31 March
i ndi cation yesterday of a conversation held off tape.
apol ogi se for the error. CQur point, neverthel ess, renains the
sane.

PRESI DI NG JUDGE: Let's proceed.

MR JORDASH: Can | also indicate an error | nade

whi ch concerns the burden of proof applicable to Rule 92, as
poi nted out to ne by nmy |learned assistant, M Berknan.
Your Honours will see fromthe case of Delalic, and |'I]I

take Your Honours there; it's inportant we get it right.

which is in the Defence bundl e at page 29800. Paragraph 41,
29811.
Qur essential submissionis this: That contrary to what

I'"d submitted yesterday, the burden under Rule 92 on the

is not on the preponderance of evidence. It is a burden to

evi dence. W have searched the jurisprudence, and there is no

statenment in any of the jurisprudence that the burden is on

preponderance of evidence. That was a slip by ne yesterday.
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29811 sets out the position with sone clarity.

PRESI DI NG JUDGE: So the burden is merely to raise

evi dence?

VR JORDASH:

I ndeed, Your Honour, yes.

PRESI DI NG JUDGE: Not to -- not on the preponderance of

evi dence?

MR JCORDASH:

Certainly not.

SCSL -
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PRESI DI NG JUDGE: Ri ght.

MR JORDASH: And this is clear, we submt, from

41 and 42 of Delalic, and | read from hal fway down the page:

"For evidence to be reliable it nust be related to the
subj ect matter of the dispute and be obtained in

ci rcunmst ances whi ch cast no doubt on its nature and
character and the fact that no rules of the fundanental

ri ght has been breached. This can be done if the

is obtained in accordance with Rul e 95 by net hods which

not antithetical to and would not seriously danage the

integrity of the proceedings. There is no doubt

obt ai ned from suspects which are not voluntary or which
seemto be voluntary are obtained by oppressive conduct
cannot pass the test under Rule 95."

Qovi ously we rely upon that statenent.

42, the burden of proof of voluntariness or absence of

oppressive conduct in obtaining a statenent is on the
Prosecution. So Delalic is clear. The burden, in fact, rests

upon the Prosecution, both pursuant to 42 and 92. The

with 92 is that the Defence have an obligation to raise



t hat
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such that the Prosecution's burden of proof comes into play.
PRESI DI NG JUDGE: In the case of the question raising

evi dence, on what scale, in the standard of proof scal e does

fall? 1t's a much |lower standard, isn't it?

MR JORDASH: Certainly.

PRESI DI NG JUDGE: Because the preponderance of evidence
woul d sonething be a little above bal ance of probabilities,
beyond bal ance of probabilities, but the raising evidence just

means, what, nerely raising evidence?

SCSL - TRIAL CHAMBER |
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MR JORDASH. Merely raising the issue.

PRESI DI NG JUDGE: Prima facie show ng?

MR JORDASH. W woul d subnmit less than a prina facie
showi ng.

PRESI DI NG JUDGE: Faci e show ng, yes.

MR JORDASH: Sinply evidence which puts the Prosecution

its burden so it's sonme evidence, but not trifling evidence.
PRESI DI NG JUDGE: Yes.
MR JORDASH: We can see, following on in that paragraph:

"Since these are essential elenents of proof fundanental

the adnissibility of a statenent the Trial Chanber is of
the opinion that the nature of the issue demands for

adm ssibility of the nost exacting standard consi stent

the allegation. Thus the Prosecution claimng
vol untariness on the part of the accused suspect or
absence" --

THE | NTERPRETER: Your Honours, will the |earned

be asked to slow down a little bit so that the interpreters

keep pace with him

PRESI DI NG JUDGE: He's taking your advice.



21

vol unt ari ness

92

22
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29

MR JORDASH. "Thus the Prosecution claimng

on the part of the accused suspect or absence of oppressive
conduct is required to prove it convincingly and beyond
reasonabl e doubt."

W agree with the Defence that this is the required
st andar d.

JUDGE BOUTET: But how does that fit with 92? Because

establishes a presunption of -- that once you have conplied

Rule 43 and 63, |I'mjust reading from92, if it were conplied

SCSL - TRI AL CHAMBER |
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with, it says: Shall provided the requirenents are to be

presuned to have been free and voluntary. So what you're

is you can rebut, obviously, that presunption. But once it

been shown by the Prosecution, you say, by being shown, it

be beyond reasonabl e doubt by showi ng. Under 43 and 63 then

establ i shes the presunption that it has been free, this, the
confession has been free and voluntary. Am| --
MR JORDASH:  Yes.

JUDGE BOUTET: But you say you can rebut that. Once you

if the Prosecution neets that standard, under 43 and 63, 92
creates a presunption that it has been free and vol untary?
MR JORDASH:  Yes.
JUDGE BOUTET: But you can rebut that.
MR JORDASH:  Yes.

JUDGE BOUTET: And this -- your argunent has to do with

rebuttal, how much -- what's the | evel of evidence you need to
call to rebut that presunption; is this your argunent?

MR JORDASH: That's the argunent.

JUDGE BOUTET: Ckay.

MR JORDASH: And it's sufficient, we would submt, to



of
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evi dence which makes the issue a live one. It is difficult to

define, but, like an el ephant, you know it when you see it.

evidence is raised by the Defence, then the Prosecution, as in
nmost things, must nove to then prove voluntariness beyond a
reasonabl e doubt. If it was a preponderance of evidence, it
woul d create such a burden on the Defence to prove that it was

more likely than not involuntary. That cannot be the purpose

Rul e 92 when Rule 92 is predicated upon such serious issues

are so closely entwined with proof of the Prosecution case.

SCSL - TRI AL CHAMBER |
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JUDGE BOUTET: |I'mnot sure | follow you, honestly.
mean, |ooking at 92, | nean, 92 reads that the confession

provi ded the requirenents of 43 and 63 were conplied with be
presunmed to have been free and voluntary.

MR JORDASH: Yes.

JUDGE BOUTET: It doesn't mean that once they have done

that, that nothing can be done about it. That presunption

is created under 92 can be rebutted. But are you saying that
once you have rebutted that, then the Prosecution nust, after

that, cone back, and try then to establish that such

was done freely and voluntarily beyond reasonabl e doubt ?
MR JORDASH: Beyond a reasonabl e doubt as -- sorry,

Your Honour. |It's -- this Rule, as we read it, is one

to ensure that the Defence sinply cannot assert it was
i nvol untary, plus placing the Prosecution into the position of

havi ng to prove beyond a reasonabl e doubt every single

or confession froman accused; hence why a burden is placed

the Defence to rai se sone evi dence

If the burden of proof did shift so categorically beyond

reasonabl e doubt, on the preponderance of evidence to the



21 Defence, in ny respectful subm ssion, it would have said so.

f 22 woul d have been a clear and concise definition that the burden
o
23 proof shifts, and there would be jurisprudence to suggest that
24 that burden shifted to a particular standard. There isn't
such
25 jurisprudence. Wat we have is Delalic, which nakes it quite
26 clear that the burden is on the Prosecution to prove
27 vol unt ari ness, and not just voluntariness of the waiver of the
28 right to counsel, but the voluntariness of the statenent,
whi ch
A 29 of course must logically be right because why would a burden
e

SCSL - TRIAL CHAMBER |
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pl aced on the Prosecution sinply to prove the waiver to

was vol untary which, on some view, is a procedural rule,

the burden woul dn't be placed on the Prosecution to prove that

statenent, a confession, was voluntary.

JUDGE BQUTET: Is 92 on ICTY the very sane wordi ng,

the sane wordi ng as our 927

MR JORDASH. No, it's not. | think -- can | just

pl ease? W are having a disagreenent here. M Berkman thinks

is exactly the sane but ny recollection of it is that it says

the ICTY, "unless the contrary is proven."

PRESI DI NG JUDGE: Isn't the presunption in Rule 92 a

of the presunption of regularity?
MR JORDASH: It nust be, | think

PRESI DI NG JUDGE: It nmust be a kind of -- in other

when you go back to the legislative history of 92, wasn't

ti me when, perhaps, they began with the other presunption,
presunpti on of involuntariness?

MR JORDASH: That would be ny reading of this Rule, that



and
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sinmply is creating a presunption that all is well, unless
something is raised to indicate otherw se.

PRESI DI NG JUDGE: But 92 is, as construed in its plain

ordinary sense, is a presunption in favour of the Prosecution,
provided certain conditions are conplied wth.

MR JORDASH: Well, | suppose it is.

PRESI DI NG JUDGE: In a sense.

MR JORDASH. In a sense, it is. |It's a presunption of
regularity.

PRESI DI NG JUDGE: Precisely.

MR JORDASH. Which | suppose, in sonme ways, there is

SCSL - TRI AL CHAMBER |
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neither a presunption for or against. It's sinply, this is a
confession. Al is well, unless an issue is raised.

to begin with no presunptions at all,

PRESI DI NG JUDGE: Yes. Probably the ideal would have

but the law, inits

has decided to begin with the praesununtur rite esse acta kind

thing. That there nust be -- in other words, it nust be

t hat

al |

in the process of taking a statement from an accused

the necessary procedural safeguards were foll owed.

MR JORDASH: Yes.

PRESI DI NG JUDGE: Unless the contrary is proved.

MR JORDASH: And a useful rule it is because it prevents

unscrupul ous accused sinply saying --

PRESI DI NG JUDGE: Quite right.

MR JORDASH. -- | challenge it and putting the

Prosecution --

PRESI DI NG JUDGE: Frivol ous and vexatious conpl ai nts.

MR JORDASH:  Yes, huge proof wi thout evidence of

goi ng wrong.

al |

JUDGE I TOE: Well, and notwithstanding all this, | think

agree that 92 raises a presunption of

regularity but that,
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you know, if there is evidence provided by the Defence, this

presunption under 92 is rebuttable. It remains rebuttable.

if there is evidence adduced or there is evidence provided or

furni shed by the Defence that there is reason for this

then it is for the Prosecution to prove beyond reasonabl e

that the statement was taken voluntarily, and that the waiver

the presence of counsel was al so voluntary on the part of the
accused persons. | think this is what we appear to be saying.

PRESI DI NG JUDGE: Yes, | think that's ny understandi ng

SCSL - TRI AL CHAMBER |
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the law. | don't think there is any -- unless there are sone

nuances here which we are not really getting, probably --

the anal ogy of the elephant, if you are a blind nan you don't

really see the el ephant.

MR JORDASH:  Well, | will leave it at that. Delalic is
appears to us to be authority on this subject, and we'll |eave
at that.

May | return, very briefly, to the warrant of arrest,

we found yesterday. Could | ask Your Honours to take a copy,
pl ease. | gave a copy to your |earned officer. Your Honours

will recall | referred to this yesterday and referred to the

that it's been breached by the Prosecution insofar as the | ast

sentence says: "A nenber of the Ofice of the Prosecutor may

present fromthe tinme of arrest," and there had in fact been |
think five Prosecutors for three arrests.

Wul d we raise that point alone? No. Do we raise it as

indication of a course of conduct? Yes. In addition, there

been further breaches of this warrant of arrest, which we

ask Your Honours to take into account.
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On Court Managenent page nunbers 44, page 2 of the

(C to cause to be served on the -- sorry, let nme start with

order. "Hereby" -- this is the |earned Judge Thonpson

the Registrar of the Special Court, paragraph (C
"To cause to be served on the accused at the tine of his

arrest or as soon as is practicable immediately

his arrest in English, or have read to himin a | anguage

understands, a certified copy of the warrant of arrest,

certified copy of the indictment, a statenment of the

of the accused and to caution the accused that any

SCSL - TRI AL CHAMBER |
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statenment made by himshall be recorded and nmay be used

evi dence against himin coordination with the nationa
authorities of the state concerned.”

W rely upon the follow ng breaches: One, M Sesay did

have the warrant of arrest, the indictnent, statenents of his

rights, or a caution at the time of his arrest, nor did he

those rights adhered to as soon as is practicable imediately
followi ng his arrest.

JUDGE I TOE: You say he didn't have the indictnent?

MR JORDASH: He didn't have the indictnent.

JUDCE I TOE: No caution?

MR JORDASH: No caution, no warrant of arrest, no

statenents of the right of the accused at the tine of his

or as soon as was practicable imediately following his

In fact, this should have been done at 12.00 or soon

when, in fact, M Sesay appears to have been arrested.
JUDGE I TOE: Please remnd nme again: On what date was
M Sesay arrested?

MR JORDASH: 10 March, Your Honour. There is no

from-- let me put it differently. M Berry and M MNorissette
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gi ve no evidence whatsoever of this happening at the tine of

arrest or as soon as was practicable immediately following his

arrest. That there was, in effect, a delay of over three

from12.00 until the first interview. That delay m ght not be
significant in sone cases, but it is significant when the

Prosecution say, during this period, M Sesay's cooperation

obtained. In our respectful subm ssion, we cannot gain the
cooperation of an accused w thout reading the basic rights,

wi t hout adhering to the warrant of arrest. |[|f cooperation can

SCSL - TRI AL CHAMBER |
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obt ai ned during that period, then that nust be a period in

the Court nust decide it was practicable to adhere to this
warrant of arrest.

JUDGE BOUTET: Are you saying that it was not done

fromwhat you are |l ooking at, Berry and Mrissette are saying

that this was done at the particular time and, therefore, it

not done before, or you're saying he was -- the accused says

was not done before? |'mjust trying to follow what you're
sayi ng here.
MR JORDASH. Certainly. |It's our case it wasn't done.
JUDGE BOUTET: Ckay.

MR JORDASH. Secondly, looking at M Berry's statenent

309, there is no evidence to suggest it was done, either by

nor by M Berry, at 1325 when he seeks the cooperation of
M Sesay or clainms to have. And looking at M Mrissette's
statenent, at paragraph 1344, when he attended, he clains at

paragraph 1, there was no communi cation with Sesay at the tinme

his arrest, and then he's told at 1330 that M Sesay has

indicated his willingness to talk with the investigator. So
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certainly it wasn't done by M Morissette, and it |looks as if

wasn't done by M Berry. One would have expected, if it had

done, then they woul d have said so.
JUDGE BOUTET: Are they the ones that arrested hinf
MR JORDASH. No, they're not the ones who arrested him

M Sesay was arrested by -- it appears, although we haven't

told -- CID. But there is no evidence fromthemas to what

sai d upon arrest.

JUDGE BOUTET: So they would have arrested himon 10

at what tinme, CID? You say that Berry woul d have tal ked to

SCSL - TRI AL CHAMBER |
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accused at 1325; is that what you're saying, according to the
statenment you have?

MR JORDASH. Actually, I've got it slightly wong.
M Berry says in his statenent, at page 309, 10 March 2003, at
12. 00:

"l attended to CID HQwith Allan Wite, G bert

Johan Pel eman, Thonmas Lahun, Joseph Saffa for the arrest

the three. The arrest had been nade by the CID and the
three suspects were transported to Jui Police Barracks,
arriving at 1300. 1325, M Berry and M Saffa spoke to
| ssa Sesay."

There, Your Honours can see the conversation that took

pl ace where they informed himhe had been arrested in relation

charges laid by the Special Court, and so on

There is no evidence before this Court that these rights
were adhered to. It cannot be the case that the CID -- let ne
start that again. It cannot be the case that the prosecuting

investigators could | eave that to the CID. The order was to

Regi strar of the Special Court in this regard, and it was
i ncunbent upon the Prosecution investigators to ensure that it

was complied with. It may be that if they cane to court they
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would say it was conplied with but, at the nonent, we do not
know. But we submit it wasn't. And when one -- sorry, Your
Honour .

JUDGE BOUTET: Are you suggesting -- | don't know the

so I'"'mjust trying to understand what you're getting at --

because are you suggesting and saying that the arrest by CID

done pursuant to the arrest -- warrant of arrest issued by

Justice Thonpson at the tine? Because he could have been

SCSL - TRIAL CHAMBER |
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arrested under the authority of the police of Sierra Leone at

that time, C D, whatever it is. | say this because if you

at the order issued by Justice Thonpson, the second part:

orders relevant authorities of the Governnent of Sierra Leone

do (a), (b), (c). So it depends who is doing what. So, if
you're talking of the Registrar, | think the Registrar cannot
necessarily inpose or order the police of Sierra Leone to do
certain things. |I'mjust trying to follow your reasoning,
M Jordash; I'mnot challenging you. |I'mjust trying to
understand what it is that happened and what it is that you're
sayi ng took place.

JUDGE ITOE: | nerely want to speculate that if he was

arrested on 10 March, and the warrant is dated 7 March, well,

could well be it was in execution of the warrant signed by

| earned Justice Thonpson. But, here again, we need to inform
oursel ves, you know, as to how it was done. The CID arrested
him Morissette and Berry net himand picked himup fromthe

CID. Certainly this must have been in execution of this

whi ch was signed on 7 March 2003, unless they arrested himfor
some ot her offence, soon after the signature of this warrant,

which is a fact that is difficult for us to determ ne here
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MR JORDASH: Yes; without evidence, it's al nost

PRESI DI NG JUDGE: Yes, M Harrison.
MR HARRI SON: | apol ogise for intervening, but there

actually is a court filing sent in by the Registrar, and it's

fifth court filing in the Sesay trial, and it's pages 40 to

I think what I'lIl do is I'll ask M Hardaway to perhaps go and
make ten photocopies right now, because it seens to be the

informati on that M Jordash would find hel pful in making any
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further comments.
PRESI DI NG JUDGE: M Jordash; you find that hel pful ?
MR JORDASH. We [overl appi ng speakers].
JUDGE | TOE: But can you give us a resune of what night
interest M Jordash?

MR HARRI SON: | was just going to suggest that M

m ght want to have the benefit of reading it before | gave a
resune.

JUDGE | TCE: That's all right. That's okay.

PRESI DI NG JUDGE: CQut of an abundance of caution.

MR HARRISON: | leave it to M Jordash. [|I'mquite

to nake ten copies first and then he can look at it.

PRESI DI NG JUDGE: M Jordash, would you prefer to have a
resume before or --

MR JORDASH: 1'd like to see it first.

PRESI DI NG JUDGE: Quite.

MR JORDASH: But could I have a quick look at it now,

pl ease? Yes, |'d like a copy. |'mnot sure that nuch wll

on this. Wat it seens to indicate is that the arrests --

JUDCGE I TCE: M Jordash, nay we al so have copies before

comment on it?
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MR JORDASH. |'IlIl |eave this point and --
PRESI DING JUDGE: |'d rather that you reserve that for
later until you've digested the material

MR JORDASH. Certainly. |If I may briefly say, though

does | ook as though the arrest took place by the CID, and that
was the order, but the point does remain that there's no

evidence -- there is evidence that on 10 March M Sesay signed

indicate that he'd received warrant of arrest, and | think the
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indictment, but that isn't tinmned. So it's unclear when that

There is some indication that that took place on Bonthe

whi ch presumably woul d have been after his interview given

statenents of M Berry and M Morissette, who whi sked hi m away

the OTP office straight after his detention. But I'll cone

to those subm ssions when |'ve had a chance to | ook at them

properly.
JUDGE ITOE: | didn't see, fromthe way things were

out between the Governnent of Sierra Leone and the United
Nati ons, the arrest could only have been effected under the
[i ndi scernible] agreenent by the local police.

MR JORDASH:  Yes.

JUDGE | TCE: The arrest is by themand then they hand

person over to the Special Court, and |I'msure that's what

have happened. | don't think it is Mrissette or Berry who
arrested M Sesay directly. No, | don't think so.

MR JORDASH: But the point -- well, | will leave it at
that, but I think the point will still remain that there's no

evidence that -- in fact, 1'mgoing to leave it there until I
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read those docunents properly.
There is another point which is raised by the warrant of
arrest and Your Honours will find that --

JUDGE I TOE: You are through with all the issues you had

raise with (9?2

MR JORDASH: Wth (C until I've read the -- that

JUDGE | TCE: Al right.
MR JORDASH: But there is another issue | would seek to
rai se, which is paragraph (B), at the bottom whereby the

rel evant authorities of the Governnent of Sierra Leone were
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ordered to transfer the accused to the custody of the Specia

Court without delay, or to such other place as the President

deci de.

We woul d submit that taking M Sesay straight to the
Prosecution Ofice was a breach of that order. He should have
been taken to the custody of the Special Court and the point

about that is that he would have been then under the auspices

the Registry, not under the auspices of the Prosecution, which

where he was when taken straight to the Prosecution Ofice.

reasons for that, we submit, are obvious.

JUDGE I TOEE M Mrissette and M Berry are not part of
that structure of the Special Court in relation to these
particul ar transactions?

MR JORDASH. | beg your pardon; sorry, Your Honour

JUDGE | TCE: Messrs Berry and Morissette, are they not

of the structure of the Special Court for these purposes?
MR JORDASH. Well, let ne answer that in this way: |If

M Sesay had been whi sked away by the Defence Ofice to an

outside of the Court, eyebrows would certainly have been

and we submit the sanme eyebrows would raise if a party to an
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adversarial proceeding --

THE | NTERPRETER:  Your Honours, woul d | earned attorney

asked to repeat what he said.

PRESI DI NG JUDGE: Counsel, they are asking you kindly to
repeat what you've just said.

MR JORDASH: Let me answer it nmore sinply: | think
Your Honours understood where | was going. |f the Prosecution
were a party to an adversarial proceedings, the arrest was

effected on behalf of the Registrar, the parties ought to have
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Page 20

to

and

of

t hat.

was:

That's

10

11

12

13

14

15

16

17

18

SESAY ET AL

6 JUNE 2007 OPEN SESSI ON

then made their approaches to the Registrar. M Sesay ought

have been protected by the Registrar; he should not have been
whi sked away to a party in the adversarial proceedings w thout
first receiving the protection of the Registry.

If he had been whi sked away by the Principal Defender

there had been one at the time, it would have been a problem

no -- but less of a problemin terms of securing M Sesay's
rights, than whisking himaway to the protection -- so-called
protection of the OIP.

JUDGE BOUTET: But this is not the question, if | may,

due respect; ny learned brother Justice Itoe just asked you if
they were a nenber of the Special Court. \Whether or not -- |

mean, | would argue with you the Defence Ofice is also part

the Special Court. | mean, it's just the plain wording of

You are alleging here a violation. There was a breach of this

provision (B). The question that was asked of you, sinply

Isn't Morissette and Berry not part of the Special Court.

the question. There is no conclusion as to whether there was



by

t hat

19

20

21

22

23

24

25

26

27

28

29

breach or not. And you answered, "Well, if it had been done

the Defence, it wouldn't have been acceptable.” Your position

not whether it is acceptable or not. You say there has been a

breach because they were taken by Berry and Morissette, and

provi sion reads, the Special Court -- return to the custody of
the Special Court.

MR JORDASH. The custody of the Special Court is not the
same as the custody of the Prosecution.

JUDGE BOUTET: That's okay. |If this is your position
that's fine.

MR JORDASH. It's not ny position, it is the position
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JUDGE I TOE: M Jordash, the Special Court has three

statutory organs: Chanbers, the Prosecution, and the

Forget about the Principal Defender. He's not one of the

you know. Wuld it have nade a difference? You know, if he

to Court here, it's a question of transferring himto the

Court. It is not transferring himto the Registrar, certainly
not to Chanbers, anyway. So there we are.
MR JORDASH. One has to | ook at the purpose of this

provi sion. What was the purpose of ordering that the accused

transferred to the custody of the Special Court wthout delay,

to such other place as the President nmay deci de? That

can al so be read al ongsi de the provision that a nenber of the

Ofice of the Prosecutor nmay be present fromthe tine of

What woul d be the point of an order such as this to transfer

into the custody of the Special Court?
JUDGE I TCE: | was just making the remark, the Speci al

Court is, to borrow your words, a big el ephant, You know, it

divided into parts
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MR JORDASH. Perhaps |'mnot putting nmy argunents very

well. Perhaps the best way to put my argunents is this:

par agr aph D:

"The transfer shall be arranged between/w th the

national authorities of the Governnent of Sierra Leone

the Registrar of the Special Court."

Therein lies the breach. Wy wasn't the Registrar

in transferring the accused to the custody of the Special

Wy was it that it was the CID of Sierra Leone and the

Prosecution who were involved in transferring himto the

of the Prosecution Ofice?

SCSL - TRI AL CHAMBER |
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JUDGE I TOE: Again, we do not know. | nean, these are
things -- we didn't |eaf through what actually happened on the
ground.

MR JORDASH: Exactly.

JUDGE I TOE: We can only speculate. Could it be, you

that the Registrar, upon being informed that he had been

deci ded to dispatch the conpetent organ to go and take care of
all that, instead of he hinself doing it.
MR JORDASH. Well --

JUDGE I TCE: As | say, this can only be a specul ation.

don't think -- but it will also be the reality that the

did not think that he should get involved in this and that it

the O fice of the Prosecutor that was supposed to take care of

those particul ar procedures, the accused having been arrested

the local authorities.

MR JORDASH. Well, we don't know. That's the problem

we have, because we don't have the evidence. Can | --
JUDGE | TOE: W don't have the evidence either, and it's

difficult to determne the breach. |It's difficult to
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whet her there has been a breach or not.

MR JCORDASH:

And in light of the Prosecution burden of

proof, Your Honours must conclude, in the light of that

difficulty, that the Prosecution haven't discharged their

of proof.

Could | ask the learned legal officer, please, to give

M Sesay his skel eton back, which I think was removed from him

| ast night.

JUDGE | TCE

Bout et presi di ng.

Your skel eton reads Honourabl e Justice

SCSL -
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MR JORDASH. | did mean to raise this yesterday,
It was an old tenplate which | -- no disrespect to the present

presi di ng judge.

JUDGE I TCE: No, no, no. That's all right. W know it

an error.

PRESI DI NG JUDGE: Sonetines it's good to take us back in
tine |ike Star Trek.

MR JORDASH. |'mnot sure | --

JUDGE I TCE: You're rem nding us of history.

MR JORDASH: Just returning, | want to try to nove as
quickly as | can. The Prosecution referred yesterday to the

visit to M Sesay of three | awers, one | awer fromthe

one | awyer -- or duty counsel. The situation --
JUDGE | TOE: M Jordash, what paragraph is that, please?

MR JORDASH. This was part of the Prosecution's

yest er day.
JUDGE ITCE: Oh, okay. Al right. Sorry.
MR JORDASH. In summary, it was, well, he was seen by
| awyers, therefore, one can -- they didn't conplain. One can

therefore infer fromthat that what the Defence now say cannot

true or cannot be relied upon. The situationis alittle nore
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conpl ex than that.

Firstly, if | can ask

Your Honours to turn to page 311

M Berry's statenent, the bottom paragraph, the first tine

there's a di scussion there,

in the second bottom paragraph

"In relation to contact by Defence counsel with Issa

while at the OIP office, there have been three occasions

when t he Defence cane.

Beatrice Urech."

SCSsL -

Yeah. The first tinme was by
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I think her nane is Urech, but it doesn't matter

"Defence | awyer fromthe O fice of the Registry, who

to have a rights advisenment form signed by |Issa Sesay.

did not have the formsigned in front of herself, but

done by G lbert and returned to her."

It is quite clear this |awer did not see M Sesay,

present during the obtaining of the waivers, which, of course,
raises an issue itself: Wy not? Wy was it done by

M Morissette and M Berry in this way? Wat woul d have been

harmin allowing this |awer access to M Sesay, proper

That was on 11 March, | think
Now, according to M Berry, going over the page: "The

second time was on 13 March when a feral e Ganbi an | awyer from

Regi stry attended and spoke privately with Issa Sesay." And

you have the assertion there, "No tinme did she indicate to

and so on.
Vll, let ne read it, in fairness: "At no tine did she

indicate to ne that she had any concern about the fact that
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Sesay was speaking to an investigator fromthe Ofice of the

Prosecut or and never requested that she be allowed to be

during the interview"
JUDGE BOQUTET: What are you reading from M Jordash?
MR JORDASH. M Berry's statenent, at page 312, 17 Apri
2003. Does Your Honour not have a copy?

MR HARRI SON: | can tell you where you can find the

In the Prosecution's book of authorities, if you go to tab 5 -

sorry, tab 6.
JUDGE I TOE: M Harrison, your green book?

MR HARRI SON: W'l just call it OIP book of authorities
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1 fromnowon, | think. It's tab 6. | can't recall the page

2 nunmber, but | think the Court Managenent page nunber is on
t here.

3 MR JORDASH: Thank you. That was on 13 March. | make
no

4 comment at this stage about the assertion there concerning
what

5 the femal e Ganbi an | awyer did, which was al nost certainly

6 M s Kah-Jal | ow.

7 But what | would submit is this: There follows from
here a

8 real problem This was on 13 March. If | can ask Your
Honour s

9 to turn to the waivers for the 14th. Sorry. | beg your
par don.

10 I will try to do this in chronology. The next time was 24
Mar ch

11 "Agai n, sanme | awer attended (according to M Berry) and

12 had hi mw tness a note which she had prepared
i ndi cating

13 that Issa Sesay did not want a local |awer to represent

14 him but instead was requesting that they get himan

15 American or British lawer by the name of Robertson. At
no

16 time did she raise any issue with me or indicate she had

17 any concern of |ssa Sesay speaking with an investigator

18 fromthe Ofice of the Prosecutor with request to be

19 present."”



20 Now, whatever the intervention of the duty counsel, it's

21 quite clear on the avail abl e evidence that a huge problem
ar ose.

22 And the huge problemis evidenced by a note, which Your
Honour s

23 will find in the Defence bundl e at annex B. This nay be the
nost

24 powerful piece of evidence, aside fromthe coment nade by

25 M Sesay in his interview, indicating why he had been saying
yes

26 to the waivers in this whol e issue.

27 Your Honours, page 29649. 29649.

28 JUDGE BOUTET: O what?

29 MR JORDASH: O annex B.
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1 JUDGE BOUTET: It's not bundle B, it's annex B

2 MR JORDASH. Annex B of the Defence main bundle. This

3 docunent, nore than any ot her docunent, denonstrates that
there

4 was sonething wong with how M Sesay was treated and

5 denponstrates that the protections which ought to be afforded
to

6 an accused in this situation were al nost wholly denied. It's
a

7 statement which reads: "I, Issa Sesay, | want M Robertson to

8 present me and not M Edo Ckanya."

9 Si gned by Issa Sesay, w tnessed by John Berry. Not

10 wi t nessed by duty counsel, but by a nmenber of the Prosecution.
|

11 cannot conceive, and |'d ask this Court to consider the sane

12 question, of any situation where it would be proper for a

13 Prosecution investigator to have anything to do what soever
with

14 an accused's choi ce of counsel. Whatever discussions took
pl ace

15 around this docunment, they were privileged. Whatever
di scussi ons

16 took place around this docunent should not have been heard by
t he

17 Prosecuti on

18 Thi s denpbnstrates, nore than any docunent, the

i mpropriety



t hensel ves

woul d

t he

They

19

20

21

22

23

24

25

26

27

28

29

whi ch the Prosecution were engaged with. They pl aced

into de facto custodians for M Sesay, and de facto
representation of a quasi legal nature. That's the only

reasonabl e expl anation for why a nenber of the Prosecution

be witnessing a statenment dealing with M Sesay's |ega
representation.

Thi s al one, we would subnmit, requires explanation from

Prosecution investigators, as to how this situation arose.

cannot assert on the one hand that M Sesay voluntarily wai ved

his right to counsel and, on the other hand, be intervening

his choi ce of counsel, or certainly being involved in sone
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peri pheral or otherwi se, in his choice of counsel. And with

di srespect to the duty counsel, whatever role was played by

duty counsel nust be seen in that |ight.

The fact that M Berry sees or saw no problemw th that

al so indicative of where he was operating when dealing with

M Sesay. It's quite clear fromthe avail abl e evi dence, we

submit, that M Sesay was not protected in this situation

This becones clearer fromthe -- well, this is fortified
the transcripts. |If | can ask Your Honours to turn to the 14
April interview. |In fact, actually, I'mgoing to ask

Your Honours to turn to the 14 April waivers where,

notw t hstanding the fact that M Sesay has now been

nine tines, there arises a problemon the waivers. A problem
whi ch, again, we would subnmit, requires explanation fromthe
Prosecuti on.

Your Honours, page 28328, 14 April, specific rights

advi senent. Therein, John Jones has obviously nade cont act

the Prosecution and indicates that M Sesay has asked to

reconsi der any col |l aboration with the Ofice of the



are

i ntervi ew

counsel

col | aborate

20

21

22

23

24

25

26

27

28

29

W would say at this tinme the Defence Ofice, John Jones, is

starting to intervene, and M Sesay is starting to appreciate

t hat,

in fact, a trick has been played upon him
Your Honours, at page 28329, paragraphs 7 and 8.

"Q Do you want us to tell the duty counsel that you

tal king and col |l aborating with us every tine we

you?
"A.  Yes.

"Q8. Do you want us to give notice to your duty

of all future interviews if you still want to

SCSL - TRI AL CHAMBER |



SESAY ET AL

Page 28
6 JUNE 2007 OPEN SESSI ON

1 wi th us.

2 "A. No."

3 The two questions don't nake sense and the two answers

4 don't nake sense. The two answers seemto contradict each
ot her.

5 Agai n, denpnstrating confusion in the nmnd of M Sesay.

6 Turning the next page to 28330, M Morissette arrives
for

7 this interview, which is the next day, on 15 April 2003.

8 M Morissette makes a second appearance in this process,
havi ng

9 stayed away, it would appear, fromthe actual interview ng

10 process since 10 March. M Mrissette arrives and his role

11 appears to be to try to firmup, we would say, M Sesay, who's

12 now starting to realise the trick has been pl ayed.

13 He's then asked two questions to try to clarify the
answers

14 fromthe day before:

15 "Q7. Do you want us to tell the duty counsel that you
are

16 tal king and coll aborating with us every tine we
interview

17 you? Yes or no?

18 "A No. "

19 The next question:

20 "Q Do you want us to give a notice to your duty

counsel
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of all future interviews if you still want to

with us?
"A.  Yes."

Two answers in conplete contradiction to each other

require explanation, we would submt. Because, on the face of
it, it shows further confusion in the mnd of M Sesay.

Bearing in mnd the intervention and the interference

privileged conversations earlier, this ought to put the Court

notice that further explanation, at the very least, is
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W would submt, in fact, that this evidence cannot be

by the Prosecution. They cannot explain why these answers

given. They cannot explain why M Berry's signing privileged
docunents.

I"mcomng to an end, Your Honour, as fast as | can, but

there is just so nuch. It is clear that M Sesay does not
appreciate the role of a duty counsel. |t matters not what
been explained to himby duty counsel. What matters is his

understanding of it. What matters is also this: That the

Prosecution had a duty to explain what the role of duty

was, and had a duty to explain accurately. They can't have it
both ways: Wisk M Sesay away into the custody of the

Prosecution, but then don't take efforts to explain what

lie outside of that office.
Can | ask Your Honours to turn to the first appearance
transcript. | don't know if Your Honours have that.

PRESIDING JUDGE: If we don't, we'll go along with you

that we don't --
MR JORDASH: Let me deal with it --

PRESI DI NG JUDGE: W have it here.



21 MR JORDASH: | did send a belated email to the
Pr osecuti on.

22 | apologise if they didn't get it. It was quite late in the
23 nor ni ng.

24 Perhaps | can deal with it quite swiftly in that we've
25 attached a skeleton to our bundle which refers to this.

26 Your Honours will see fromthe skeleton, page 1, on 15 March

27 2003, M Sesay had his first appearance.

28 I can see the Prosecution don't have the transcript.
[

29 refer to the chronol ogy which refers to the transcript of the
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first appearance. 15 March 2003, first appearance before His
Honour Judge Itoe. M Sesay, in response to a question by the

| earned judge, "Do you have a |awer?" M Sesay says, "This

my first time |'ve been in court so | don't have any | awer."
When M Sesay said that, he had, | think, three nenbers of the
Def ence OFfice sitting behind him but it would appear that he
didn't perceive themto be |awers for him

Moreover, it is clear fromhis answers and it was cl ear

prosecuting counsel, M Johnson, at the tinme, going over the

page, M Sesay did not have a clear understanding of the

Now, M Sesay had been in the Prosecution custody from

to 15 March. He had been interviewed four tines -- five tines

them and yet M Johnson felt conpelled to get to his feet and

say that the accused did not understand the charges. Yet,

M Sesay has been interviewed, rigorously, by the Prosecution.
Your Honours will also understand or recall, perhaps

certainly Judge Itoe will recall, that the indictnent had to

read to M Sesay because he said at the tinme, and this was
before, in his mnd, he had a | awyer, that he hadn't read the

indictment. The reason he hadn't read the indictnment was
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of the conditions in Bonthe, which made it very difficult for

to read at night, and during the day he was being taken out to

interviewed. But that's his understanding on 15 March --
sorry -- yes, 15 March; that he doesn't have a | awyer,
notw t hst andi ng the presence of the Defence Ofice.

If I can take Your Honours to the interview of 14 April.
There is further evidence that M Sesay has no clue what the
Def ence O fice are supposed to be doing, or that he can access

themto protect his rights in interview
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Your Honour, page 29521. M NMorissette has turned up

beg your pardon, no, he hasn't. This is M Berry. On page
29520, there is a question by M Berry:

"Q Do you want to stop talking to us right now? Yes

no?

"A. | have things to still clarify with you people.
have said things to people that | still need to clarify,
you know, then there is no need for nme to say I'll stop

tal king with you.

"Q kay, so the answer is no; aml correct.
"A.  Yes, you are right, sir."

Then this is the key aspect:

"Q Do you want your duty counsel to be present during

interview? Again, it's either yes or no.

"A W2

"Q A lawer to be present when we interview you

"A. Well, ny lawer is not yet -- | don't have a | awyer
yet.

"Q Ckay. That's why | said duty counsel. The duty
counsel would be a | awer that's appointed tenporarily,

like the person that cane and saw you here at the
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there. Renenber the |ady that cane and see you, she

duty counsel. This person is also a duty counsel

want any duty counsel to be present?
"A. No."

O course, that answer, if it was left alone, would

the Prosecution to say, "Well, there you have it. The

Prosecution investigator said to him 'You have a right to

counsel, they're your lawers.'" |If it ended there, there
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be nothing wong with that. But it doesn't end there.
Readi ng on, question at |ine 25:

"Q There's a couple nore questions here. Do you want

to tell the duty counsel that you're talking and col | aborating
with us every tine we interview you? Do you want us to inform
them to tell then?
"A. Well, that -- they will not informny friends over
there, so that I will not be -- |I nmean, they will not be

| ooki ng at ne awkward, you know, because the whol e

don't -- the date, the trial, okay, but, you know, |

it's too early now for these guys to know that: GCh, our

man i s going against us, he is telling a story about us,

you know. "

So M Sesay thinks the duty counsel have no duty of
confidentiality. That's not access to a |lawer. Wy was it
M Berry didn't take steps at that point to reassure M Sesay
that they had a duty of confidentiality. A duty of

confidentiality which had been significantly eroded in the

of M Sesay, since M Berry had signed that docunent we've

| ooked at.

Then, over the page, the misrepresentations continue.
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Number 9:

"Q kay, it's inportant that we have a cl ear answer.

you know, it's your right to have a duty counsel. |If

want to have a right duty counsel to be present, it's

right. But if you don't want, it's a decision you have

make.

There is no attenpt by M Berry to correct the

m sapprehensi on. Wiy would M Sesay have said, "Well, | want

SCSL - TRI AL CHAMBER |



Page 33

access

bottom

intervi ews

intervi ew?

10

11

12

13

14

15

16

17

18

19

20

21

SESAY ET AL

6 JUNE 2007 OPEN SESSI ON

duty counsel to be present, even though I think that they're

going to tell everybody else what |'mdoing." That is not

to a | awyer.
Then we go over the page to 29523, question hal fway down
the page: "I don't follow " says M Berry. Sorry, let nme go

further up. No, | won't. | beg your pardon. 29522, the

of the page. M Sesay is asked at line 3 there:
"Q And the last question, nunber 8, do you want us to

give notice to your duty counsel of all future

if you still want to collaborate with us? Yes or no?
"A. So every interview we have?
"Q So every time we talk, we'll informthem and every

time, in the future, like today, we'll informthem and

we tal k again tonorrow or next week, or whenever, we'll

i nformthe duty counsel

"A Yes."

So whatever we discuss here, M Sesay is asking whether
that neans, by informng the Defence counsel, will the

Prosecution be inform ng them of the contents of the

M Berry says:

"Q Not of what we've discussed no, no, no. Wat we're
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di scussing here is in straight confidence with us. But
we'll themthat we're discussing with you

"A.  Ckay.

"Q If you want us to do it, it's your decision

"A. But I'mseeing interviews. Now they're going to go
through the interviews we're having."

M Sesay still doesn't understand that his fell ow

are not going to find out about the contents of the interview
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"Q  Excuse ne.
"A. They're going to go through the interview we're
havi ng?"

M Berry feigns nisunderstanding:

"Q | don't follow. Do you nean they'll be present or
they're going to -- renmenber we're tal king about a duty
counsel. This is not your pernanent |awyer, your

| awyer, because you don't have an appointed | awer yet.
He's telling us in the letter (this is referring to the

John Jones letter) that he hopes to have a letter

for you."
Then further down the page:

"So this is the duty counsel here we're tal king about,

your | awyer."

So this doesn't clarify the situation for M Sesay.

simply reinforces his notion that he has to wait for his

to be able to disclose anything. This m sapprehension is not
corrected by the Prosecution investigators. Wy didn't they
sinmply say, "Duty counsel are the sanme as your counsel. They
cannot say anything to anyone about what you are doing or

sayi ng. "
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Then M Sesay shows further |ack of understanding at the
bottom of the page, when he says, "But he's not the one who is

going to choose a lawer for nme." Then the answer over the

"No, you choose the |awyer."

M Sesay doesn't even know he has the right to choose a
| awyer. He believes that right lies within the real ns of John
Jones, the Acting Principal Defender

And it goes on, unfortunately, into 15 April, at page
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29529. Looking at this interview, M Mrissette has turned up
and is now purporting to be clarifying the questions we saw
earlier on the waiver. One can see from page 28529

M Morissette's attenpt, if it be that, to clarify the two

questions. | would ask Your Honours to read that explanation

consi der whether that is an adequate explanation to an accused

such as M Sesay at that tine, with all his characteristics

his | ack of experience, whether that is an adequate

for the issues at hand. Personally, | submit, | can't

what he says. This is M Mirissette's attenpt to explain his

rights to sonebody -- the rights to M Sesay, whose | anguage

not first -- whose first |anguage is not English

Then M Sesay says, at line 21, again show ng | ack of
under standi ng, "But by informing them" neaning the Defence
Ofice, "I mean, they will not know what we are discussing?"

M Morissette, "No. Your lawer will know. Eventually, when

have a | awyer appointed to you, we'll disclose the material to
your | awyer."

Agai n, another |ost opportunity fromthe Prosecution to

to M Sesay, "They are your |lawers. You can use them as your
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| awyers, until you get a pernmanent |lawyer. They are the sane.
They nmust be confidential."
Then goi ng down the page, M Sesay shows what his

under standi ng of the role of the duty counsel's role is, "And

duty counsel, they have -- they have the authority by, you

allowing visitors like nmy fanilies, especially nother, aunty,

uncle." That's M Sesay's understanding of the | awers, of

counsel .

Over the page, 29530, M Mbrissette, at the top of the
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page, then tells the first accused that the privilege for

visiting, that's done under the Rules of the Tribunal and

under the Registrar, so tries to correct that m sapprehension
telling that -- he corrects that misapprehension, but not the
others. The interviewee, M Sesay, "Wll, when bringing ne, |
mean, you don't need to informthem But if I'mhere, then if
they can be infornmed, no problem"” |t doesn't nake sense,
because it makes no sense to M Sesay.

I, at this point, refer Your Honours to the case of
Bagosora, which we | ooked at yesterday, where there was an
i ndication fromthe accused that he didn't understand when
counsel could be brought into the frane, that he expressed a
statenment which indicated that he thought he m ght have to be

told the charges and, at that point, that he could have a

to counsel
These m sunderstandi ngs go nuch further than the case of

Bagosora. These m sunderstandings go right to the heart of

| egal privilege, right to the heart of his understanding of

access to a |l awer through the Defence Ofice, and go right to

the issue of himrequesting and | awyer and being told they're

avail able. That is just one aspect of our subnissions. One
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single statenent in the case of Bagosora | ed to exclusion, not

voir dire, but exclusion.
There is one other aspect | want to draw Your Honours'

attention to. There is a confession on these statenents and

relates to an of fence agai nst Johnny Paul Koroma's wife. |

ask Your Honours to consider the transcripts about how this
conf essi on comes about.

On 18 March -- | won't take Your Honours to it, because
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Your Honours can look at it --
JUDGE | TCE: \Where is the page again? Wat page is that
conf essi on?

MR JORDASH: On 18 March -- let me find it. 1t's page -

what | was going to take you to first was the denials, which

preceded the confession, if | may just do it in that way.

get straight to the confession after the two denials.
PRESI DI NG JUDGE: We'll accede to your preference.

MR JORDASH. The point is this: There is a huge anount

pressure being placed upon M Sesay, we submit, behind the
scenes. This is the heart of our submissions, this is why it
cannot be considered on the transcript al one.

Now, on 18 March, page -- | beg your pardon; | don't

to make an error. Yes, on 18 March, M Sesay, at page 29137

won't ask Your Honours to turn it up, | can do it quite

M Sesay deni es any wongdoi ng or that anything happened to
Johnny Paul Koroma's wife.

On 31 March, the sanme questions are put as pressure is
pil ed upon M Sesay, we say, to confess to sonething he hasn't

done in relation to Johnny Paul Koroma's wife. And Your



21 will find that --

22 JUDCGE I TOE: You started off with 29137?

23 MR JORDASH. | beg your pardon?

24 JUDGE I TOE: You started off with 291377

25 MR JORDASH: Yes. There is a discussion there, you'l
see,

26 what is happening with Johnny Paul Koroma and his w fe when
t hey

27 arrive in Kailahun. You see, what we submt is that the

28 Prosecution had information which related to an of fence
agai nst

29 Johnny Paul Koroma's wife. Wat they wanted was a confession
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fromM Sesay. W say the confession that they eventually

obt ai ned was fal se and was involuntary. The point is sinply

that on 18 March he denies it. On 31 March, notw thstandi ng

pressure, he denies it.
JUDGE I TOE: This is on page what, again, please, the
second deni al ?

MR JORDASH. The second denial is 29363 and it goes on

29376. Actually, | think I've got this. | think that is
where -- | beg your pardon for this. M notes are -- it's
actually on this date where the confession cones, on 31 March

The point is this: Just before the break, just before

conf essi on conmes about, page 29362, you have a break before

confession from12.45 to 2.31, a break of one hour 45 m nutes,
and that's when the pressure was really piled on. That's when

the threats were nmade, that's when the coercion was turned up

urge Your Honours to conpare that to other breaks at page
28424 --

JUDGE | TOE: Please, we are not yet -- we are not

the rhyt hm of your paging.

MR JORDASH: Sorry, 29362, Your Honour.



21 JUDGE | TOCE: Wiere is -- there were two denials. W

didn't

22 quite sort out the second, then you went on to the confession.

23 I's the confession on 293627

24 MR JORDASH: Let me just find the denial.

25 JUDGE I TCE: And the pressure you're talking of, you
know.

26 MR JORDASH: 13 March, page 33 of the interview, there
is a

27 deni al .

28 JUDGE BOUTET: You say 13 of March now?
) 29 MR JORDASH. There is a denial of a general nature in
t he
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13 March interview at page 33.

PRESI DI NG JUDGE: Was there a denial on 18 March, al so?

MR JORDASH On 18 March --
PRESI DI NG JUDGE: At page 291377

MR JORDASH. There is another denial.

A nore specific

denial in relation to Johnny Paul Koroma's wife.

PRESI DI NG JUDGE: All eged crinme agai nst her.

MR JORDASH. Then, eventually, on 31 March, after an

and 45 m nutes had been taken for lunch, imediately

there is the confession. W would subnmit --
JUDGE I TCE: And this is on page what?
MR JORDASH. \What's on page what, Your

PRESI DI NG JUDGE: 31 March, which page

Honour ?

is that?

JUDGE | TOE: What page is that, that confession?

ve been working on the pages.
MR JORDASH. 31 March --

JUDGE BQUTET: 293767

MR JORDASH: -- is 29364 all the way to 29376

PRESI DI NG JUDGE: Per haps we can take the break now.

we cone back, you can gather the threads all

formof a summary.

over again in the



22 MR JORDASH: |'mjust about to get to that summary.

23 PRESI DI NG JUDGE: Very well. We'Ill break now for the
usual

24 nor ni ng br eak.

25 [Break taken at 11.33 a.m]

26 [ RUFOBJUNEO7B - M

27 [ Upon resum ng at 12.05 p.ni

28 PRESI DI NG JUDGE: M Jordash, let's proceed.

29 MR JORDASH. Thank you, Your Honour. |'mnoving to the
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end.
You will, Your Honours will see fromM Mrissette's

statenent, he refers at the end of that statenent to a nunber

cases which he has -- it is difficult to see what he is saying
but he's personally aware, he says, at page 345, of nunerous
interviews of |ICTR suspects who waive their right to counsel
This is offered by M Mrissette as proof of his experience.
Fromthat, we are expected to infer sonething.

But it isright to note, if M Mrissette was involved

these cases, there is sonething which ought to be brought to

Honours' attention that of these cases nentioned by M

Ruggi u pl eaded guilty, Kanbanda pl eaded guilty, so there is no
i ssue arose in relation to the interview
Kabiligi, the issue was, as we've seen in the Bagosora

case, and the interview was ruled inadnm ssible, Kajelijeli,

we have here, the interview, the arrest was ruled illega

the tribunal Prosecution investigators or the Prosecution had
failed to properly informthe accused of his reasons for his
arrest, and | provide the copy to Your Honours.

So, M Mrissette's assertions as to good practice need
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be contextualised. And, interestingly, when a search is put

West | aw about involuntary interviews, the two cases which cone

m nd, or which cone up on that search are Kajelijeli and
Kabiligi, both of which it appears M Morissette was invol ved
Wit h.

And there is another aspect, and | do think it is

that the professional conduct of these investigators is

considered in the round. This is not sinply to sling nud in

hope that some of it will stick; this is putting their past
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1 practices into context and asking Your Honours to infer from
t hat

2 that along with the avail abl e evidence which is significant,
we

3 woul d say, that these are not investigators who acted
properly.

4 And | would like Your Honours, please, to have a | ook at the
way

5 in which they treated another interviewer, interviewee at the
end

6 of 2002.

7 JUDGE BOUTET: By the way, what did you do with the

8 transcript of another interview yesterday? Whatever it was.

9 MR JORDASH. Well, nothing has been done with it. |

10 suppose what | will do at the end, if | may, is just ask for

11 everything | have relied upon to be before Your Honours,
ei t her

12 as an exhibit or sinply for Your Honours' consideration

13 including all the cases mentioned in skel eton argunent, even
if ol

14 have not referred to themin oral subnissions, and all the

15 materials supplied in the two bundl es.

16 Your Honours, do Your Honours have a copy of the
i nterview?

17 That's the one. The name will be instantly famliar. Morris,

18 refers to Glbert Mrissette. Alan, refers to Alan Wite and

19 it's right to note that Alan Wiite was in charge of these



20 investigators at the tine when M Sesay was interviewed. W
21 woul d say he can cast sone light on the issues at hand.

22 This interview took place on 17 Cctober 2002, and if |
can

23 briefly refer you to portions of it. At page 5, at the

24 begi nning, at the bottom of the page there, M Wite says:

25 "Ckay. W have been lenient with you. Just wite the
26 whol e statenent right. You' ve got tine and opportunity
27 think yourself and tal k about what happened.”

28 Over the page, there is increased pressure placed on the
29 wi tness, or the suspect, as he was. "Now, | know' -- second

SCSL - TRI AL CHAMBER |



Page 42

woul dn' t

81

t he

spent

Rwanda,

And

friend.

goi ng

away

10

11

12

13

14

15

16

17

18

SESAY ET AL

6 JUNE 2007 OPEN SESSI ON

I'ine:
"Now, | know you don't want us to wal k out of here and
think that this man did not tell us the truth especially
like you believe in God like you said you did."
Gl bert Mrissette then asked the questions further down

the page, and a good deal of pressure is put on and we

submit that that pressure is necessarily wong, up until page

8 at the right-hand corner. G lbert Mrissette:

"W woul d be comi ng back to you and explain as we said

woul d bring a copy of the transcript. For ny side there

one thing 1'd like you to think about very seriously at

time we cone back, and |'m serious about this, that |

six years in the International Criminal Tribunal in

where you know about the genocide thing that happened.

t he peopl e have been put away for life. You are ny

You are not going to be put away for life. You are

to be found guilty. They're going to take your life

if you are found guilty. That anounts to death penalty.
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Now t hi nk about that. There is a big difference, the

governnent court here and the Special Court, but one of

big differences is, and I'mnot saying anything to

you, | just want to informyou of the big difference

the Special Court is the case that they' re going to take

the maximumis life in gaol. This is the maxi num

and the Governnent of Sierra Leonean |law, the penalties

you know i s death. Now, those who are aware have hel ped

t hensel ves, you know, that will be taken into

by the Prosecutor and by the judge. So you know the

di fference between spending so many years in gaol or
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spending all your life in gaol and there are people like

this. They are there and they exist and they are very

interested spending the rest of their life in gaol

people are the ones |ike we are collaborating. |Is like

expl ained to you there is a chance. Think about that ny

friend."

We subnit that that is a clear incident of M Morissette
ef fectively coercing a suspect, using the threat of death

penalty, the threat of life inprisonnent, in order to obtain

i nformati on he seeks. In order to breach the right to
self-incrimnation. And it goes on, page 9, the bottom of the
page. M Wite then cones in.

"Peopl e woul d know you and know you and soon want you to

die. And, and you have a chance, you have a chance

nowto tell the truth. For once, tell the truth and

of f what you did. And, and perhaps hel p yoursel f, okay.

Peopl e don't make these facts, okay. W would not be

if we don't have information about you."

Then over to page 11. But The w tness says:
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"Pl ease sir, before the Special Court would neet | would

noticed back, if there at that time | would be able to
provide a |l awer for nmyself. | -- | don't want you

accept because to cone to nme and plead to nme. Just to

inin confidence that |'mnot the man that they're

about. That's why | spoke to you nyself, ny |lawer, so
maybe before that | would find a | awer for nyself."

I nveigling, we would say, a suspect into some kind of

i mproper confidence where a suspect is sonehow confused about

role of M Mrissette. And then page 14, M Morissette,
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st at enent :

"Yes, again think about it, you know, justice can be

yes. And it can done and get this private. It can be

so that everybody is a winner. They want justice and

get also part of this by collaborating with us and you

your life."

M White, appreciating M Morissette has gone a little

far on tape, he says: "Anyway, just save yourself the rest of
your life in prison.”

In our respectful subnmissions, it is as clear as day

i s going on here.

Over the page to page 15, | think six or seven lines
"Forget about what you just said and nove forward." This is
M Wite:

"And tell me the truth and sparing your family

grief that they're going through nonths of trial that
everybody in Sierra Leone would hear and read. And the
worl d and all the newspapers here because believe you

believe you me, the world is watching to see. The world
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wat chi ng so peopl e woul d know you, the whole, but if you

want to give out the truth, save your famly and a | ot

grief. | amtalking to you, think about, it because if

cooperate and tell us the truth about your invol venent,

others, given an opportunity to obviously plead, you may
not, you may not spend the rest of your life in prison.”
M Morissette:

"And, nore inportant, we can take care of the famly

can take care of your wife. W can take care of your

children. W can bring them anywhere in the world and
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1 sure that the rest of their lives you don't have to be
2 bot hered. "
3 M Wite:
4 "W have done this at the other tribunal. They have
5 this. People that have done similar things that thought
6 denied. This, the gane, get away with it. Okay. Think
7 about it. | wouldn't be here or we wouldn't be here if
8 didn't have good information. Good information from
9 honest, reliable people. For a wonan to step out and be
10 courageous enough to go far at the world to say: 'This
11 what | saw. | ama Sierra Leonean. | ask for this and
12 amgoing to do.""
13 And then the final remark I want to bring Your Honours
14 attention to is the next one. M Mrissette:
15 "Now, |let me give you before we send, let nme give you
16 perfect exanple. This is the best exanple and it's
17 the Prime Mnister, the Prime Mnister of Rwanda accepts
18 and is nmy case, accept that, 'Yes, | did sonething

19 W did wong. And | have to pay for ny crimes that | am
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willing to pay for ny crinmes, and | amwlling to tel

truth to the whole world,' and he did, and we protected

wife and his two children. And they are sonme -- they

in somewhere in the world today. Changed over. Nobody
knows who they are and he is willing to do his tinme, and
when his time is finished he is going to join his fanly
again. Prinme Mnister Messa so."

These instances, on tape with this witness, are exactly

of character of the kind of pressure which we are

And if these investigators considered it was proper to
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that on tape, we would respectfully ask you to infer with the
rest of the evidence that what was said off tape with M Sesay
was much worse

The investigators involved in this case cannot assert

haven't used these techniques in the light of that transcript.

And so, just to summarise, can i just take -- consult ny

friend?
PRESI DI NG JUDGE: Leave granted.

MR JORDASH. Before | just nove off the interview with

suspect, it's right to note that when |ife sentences are

in Rwanda, there life neaning life, the remainder of life, so

only is it pressure, it's inproper pressure because M

is lying. The Prinme Mnister of Rwanda isn't goi ng anywhere

PRESI DI NG JUDGE: It neans exactly, nmathematically,

MR JORDASH: It neans life --

PRESI DI NG JUDGE: Not |ike the Anerican system of parole

probation, or that kind of thing.

MR JORDASH. They're given on the basis of being

of |life sentences.
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PRESI DI NG JUDGE: Yes; okay.

MR JORDASH: So it's not possible for the Prime Mnister

be travel | i ng anywhere.
PRESI DI NG JUDGE: (Quite.

MR JORDASH. So, to summarise, we would say that there

evi dence of M Sesay's inexperience and distress in interview.
There is evidence that that was due to the whereabouts of his
famly not -- himnot being aware of his fanmly -- there is --
and where they are. There is evidence that no reassurance or

i nformati on was provided by the investigators at that tine.
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There is evidence that he does not understand the wai ver of

right to counsel; in fact, conpletely msunderstands it.

is evidence that there was no effort by the investigators at

time to correct the misunderstanding. There is evidence that

wife, that M Sesay's wife, has been taken into Prosecution

protective custody and used as | everage. There is evidence

there was no court authority for that. There is evidence that
her nmovenents are controlled by the Prosecution. There is

evi dence that M Sesay was not seen by a Registry lawer on 11
March. There is evidence that duty counsel, when visiting M
Sesay, did not provide the information which was necessary.
There is evidence that M Berry interfered with privileged
conversations. There is evidence that M Sesay did not
understand the charges by the first --

MR HARRI SON: Could we just slow down? We are having to

respond to each of these, | think we have to go back to the
beginning. |'mtrying to keep up but | wasn't able.
MR JORDASH: | beg your pardon

PRESI DI NG JUDGE: That's okay. Thanks. Let's go over

agai n.
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MR JORDASH: Al of it?

PRESI DI NG JUDGE: No. Fromwhere you started, "There is
evi dence, there is evidence, there is evidence."

MR JORDASH. Ckay. There is evidence that M Sesay was
i nexperienced with this system There is evidence that he was
clearly distressed in the first interview There is evidence

that that distress emanated fromthe fact that the

hi s whereabouts had been kept secret fromhis children. There

evi dence that despite that stress and distress the Prosecution
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investigators did not offer any reassurance.

There is evidence that when M Sesay purported to waive

right to counsel he didn't understand what he was doi ng.

is evidence that M Mrissette, when asked to explain the

of the right to counsel, explained it incorrectly. There is

evi dence that there was no efforts nade by the investigators

clarify the nmeaning of the waive of the right to counsel
notw t hstandi ng M Sesay's obvi ous | ack of understandi ng.
There is evidence that M Sesay's wife was taken into

Prosecution protective custody. There is evidence that there

no obvious authority for that. There is evidence that it was

used as | everage to ensure cooperation. There is evidence

her novenents were controlled by the Prosecution. There is
evidence that the first lawer fromthe Registry was kept away
fromM Sesay. There is evidence that the duty counsel who

attended did not explain the rights to an extent which would

enabled M Sesay to follow them There is evidence that M

did not understand that the duty counsel were effectively his

facto awers. There is evidence that M Sesay requested a
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| awyer.

There is evidence that M Berry interfered with

| egal conversations. There is evidence, by 15 March, the

appearance, that M Sesay had not read his indictnment; that he
did not understand the charges. There was evi dence then, and
ongoi ng, that he certainly didn't regard the duty counsel as
fulfilling the role of a | awer

There is evidence of a conversation off tape, during the

course of the interviews, about the evidence. There is

that cooperation was obtai ned, according to the Prosecution
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1 within five mnutes, a wholly unrealistic proposition. And
t he
2 only evidence the Prosecution offer to discharge their burden
of
3 proof is the technical waivers and the accused' s deneanour on
4 t ape.
5 We woul d respectfully subnmit that that is insufficient.
6 And we woul d respectfully submt this: That the evidence is
7 overwhel mi ng that sonethi ng has gone very wong here. The
8 evi dence proves beyond a reasonabl e doubt that M Sesay was
9 deni ed essential rights. W subnit that the Prosecution
gi ven
10 the wei ght of problens, cannot possibly rebut or discharge --
11 they can't possibly discharge their burden. |It's just
12 i mpossible, even with the investigators being called. There's
13 too many problens with too nany expl anations required.
14 And may | sinply finish by pointing out a nunmber of
i ssues
15 concerning the authorities; Your Honours will see it in the
16 skel eton. The Prosecution rely on Ntahobali. That that's
real ly
17 the height of their authority. |It's inportant to note they
wer e
18 not dealing with confessions, unlike here where the total is
19 certainly having the flavour of confessions and, in some
cases,

20 conpl et e confessions.
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Two, there was never a challenge to the vol untariness of

the statement in that case. Three, there was a procedure

was judged to be akin to a voir dire, and the accused was

an opportunity to give evidence. And four, the appea

sinply found that there was nothing wong with the procedure.

There's nothing in there which anmounts to judicial approval

standard is, of course, quite high on an appeal. And we

the issue is a serious one at hand. To the best of our

know edge, no case before any international tribunal has ever
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rul ed against a challenge to the voluntariness of a waiver of

right to counsel and the voluntariness of confessions, wthout

requiring the Prosecution, either to call evidence to

their burden, or allowi ng the accused to give evidence. |It's
never before been done.

And Your Honours will see fromthe end of the skel eton

I want to go back and finish on this point; that Ntahobali is

bad decision. |It's a bad decision. There's no doubt about

It's replete with inaccuracies, and one obvious inaccuracy is

this: If | take Your Honours to the authority very quickly,

| have al nost fini shed.

PRESI DI NG JUDGE: At what level is the decision a bad

MR JORDASH: It's a bad one at the Trial Chanber

and it's a bad one at the Appeal Chamber deci sion.
PRESI DI NG JUDGE: Very wel | .

MR JORDASH. It's out of kilter with Bagosora; it's out

kilter with Delalic; it's out of kilter with Halilovic; and

replete with nistakes. For exanple, the distinction the
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Prosecution try to nmake about confessions. The Appeal Chanber

seened to consider that the Trial Chanber's decision hadn't,

| arge part, been predicated upon the fact that the statenents

the accused were not confessions. The Appeal Chanber seens to

have ignored that in its ruling, when the Trial Chanber stated

clearly, the issue for themwas, in large part, the fact that
these statenents were not confessional

PRESI DI NG JUDGE: So the Trial Chanber was wong and the
Appeal Chanber conpounded the wrong?

MR JORDASH: The Appeal Chamber of course was in a

difficult position. The standard is very high and they have
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gi ve due deference to the Trial Chanber's discretion
PRESI DI NG JUDGE: Al right.
MR JORDASH. That's why | say they didn't approve the

procedure; they sinply couldn't say it was so wong. |It's

different. But if | can take you, very briefly, to Ntahobali.
Nt ahobali refers to, and nmy learned friend relied upon this
par agr aph, and asserted -- and | want to nake sure | get this

right -- asserted that -- paragraph 54 the Chanber, in the

Chanber judgnent: The Chanber recalls that in the cases of

Bagosora, Bizimngu, Kabiligi and Ntabakuze, Trial Chanbers at
the Tribunal perused the transcript of the interviews in which
custodi al statements of the respective accused were taken and

made deterni nations as to whether the Prosecution conplied

the relevant articles. Article 18 and 20 and the rel evant

i.e., Rules 42, 43, 63 and 92. The Prosecution relied upon

and said, "Well, in these cases it was decided on the issue."

THE | NTERPRETER: Your Honours, would the | earned

be asked to go a little bit slow so as to be able to get the
reference recited?

MR JORDASH: Sorry, I'mjust trying -- |I'm conscious of
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time, | amsorry. The Chanber recalls that in the cases of

Bagosora et al, Bizimungu et al, Kabiligi and Nt abakuze, this

why | submt it's a bad decision, and why it's not a forcefu
submi ssion to rely upon that to say Your Honours should just
consi der the transcripts.

Firstly, Kabiligi and Bagosora are the same case, and

the Trial Chanber appears to deal with them as different

they're not.

Bagosora, the interview was excluded, and the accused
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consideration there was Kabiligi. Bizinmngu was a case in

the interview was rul ed admi ssible, but the challenge was only

Rul e 40, 42 and 43 and not Rule 92. And the issue could be

decided on the transcripts, because the only issue in that

was: When the accused said, in response to a -- his rights

read and bei ng asked whether he waived the right to counsel

said, "Not conpletely but for the noment | accept to talk to

you." That was the sole issue in Bizimngu. And of course

could be judged on the transcript because the tribunal can

Vell, we think that was a full and unequivocal waiver.

JUDGE BOUTET: What's was wrong in paragraph 54? |'m

trying to -- you're saying they were wong. Al they're

in that paragraph is that the Trial Chanber is -- in Bagosora

so on, perused the transcript of the interviews. They didn't

into a voir dire and so on. That's what they' re saying, so
they're just talking procedure. And | don't think that that
paragraph it says anything to any substantial issue. | may be

wong but that's the way | read it.
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MR JORDASH. Well, the Chanber relied upon this to say:

Vell, we don't have to explore further. As they didn't

further in Bagosora or Bizinmungu and Kabiligi. But Kabiligi

Bagosora, they're the same case. The burden was on the
Prosecution. They couldn't discharge it. On the transcripts
they couldn't discharge it and the interviews were rul ed

i nadm ssible. And that's why we say there's never been a case
where transcripts have been used only to be able to allow the
Prosecution to discharge their burden and rul e agai nst the

vol unt ari ness of the statenent.

If I can take you, finally, to the end of the skeleton
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There is a brief run-through the cases that we found.

we've dealt with at length; Delalic, we've dealt with at

Halilovic, we've dealt with at |ength; Bizinmngu, we've just
dealt with and then, finally, two cases. One fromthe |ICIR
Ziriranyirazo, | will spell that, Z-1-RI-RANY-I-R A Z-Q
where a voir dire was ordered, even after the OIP investigator

had testified, to decide the adm ssibility of the accused's

not an interview, but the CV of the accused. And, even then

chal l enge was only to Rule 42.

And then, finally, the Prosecutor in Oic, interview

adm ssi bl e but, again, no challenge to the voluntariness of

interview It's never been done and what the Prosecution are
asking you to do is make bad law. Those are ny subni ssions.

PRESI DI NG JUDGE: Let ne ask you one -- what we have,

my perspective, what we have here is quite a form dable array

submi ssions fromyou, in terns of the issue before us.

for nmyself, | need sone enlightennment on two specific

that I'Il put to you. One is, are you alleging professiona



19 m sconduct on the part of the investigators during the

20 interview ng process, and all the antecedent processes? Are
you

21 al | egi ng professional m sconduct?

22 MR JORDASH. Well, | don't know what the professiona

23 duties of an investigator are.

24 PRESI DI NG JUDGE: Well, but some of your subm ssions

25 clearly have virtually been predi cated upon deviations and

26 departures from professional standards. Go ahead, | give you

27 | eave. That will be my first question

28 MR JORDASH: | don't know what their duties are, but
i oh 29 cannot conceive that the duties involve the kind of conduct

ic
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we say occurred in this instance.
PRESI DI NG JUDGE:  Yes.
MR JORDASH: And we would submit that threats of that
nature, coercion of that nature --
PRESI DI NG JUDGE: Fall short of a high degree of
pr of essi onal i sm
MR JORDASH. And intentionally so, we would subnit.
PRESI DI NG JUDGE: Yes. That's the point | want to know,
because here, we certainly all have our own, as |awers,

under st andi ng of what high degree or high quality

entails in various endeavours. And | just want to know

you put sone of these alleged deviations and departures and
irregularities that they' ve crystallised into what one night
descri be as professional nisconduct on their part.

MR JORDASH: W thout a doubt.

PRESI DI NG JUDGE: Cunul ati vely.

MR JORDASH: Cumul atively. Well, on their own, sone of
them such as threats concerning the capital punishnent,

certainly, onits own, is deeply, professionally, inproper.

that, renoving an accused wife into so-called protective

all the acts which we have accused the Prosecution of, by
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t hensel ves, anount to inproper behaviour and nmany of them in

fact,

serious professional m sconduct.
PRESI DI NG JUDGE: Ri ght.

MR JORDASH. W accept, as realistic Defence teans, that

there is attention at the point of the arrest of an accused.

PRESI DI NG JUDGE:  Yes.

MR JORDASH: Attention between the desire of the

Prosecution authorities to get the informati on they need and
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1 rights which nmust be afforded to an accused. O course
there's

2 sonme subtleties which [overl appi ng speakers] this is not a --

3 PRESI DI NG JUDGE: Well, | understand. | amsatisfied
with

4 that kind of response. M second one would be, then, if you
make

5 this allegation, then are you also subnmitting that such
al | eged

6 prof essional misconduct vitiated the entire interview ng
process,

7 and antecedent fornalities and thereby invalidating the

8 vol untariness of the alleged statenents? Wuld that be your

9 submi ssion too? | just want to get everything crystallised
her e.

10 MR JORDASH. W say the interview should be excl uded
t oday

11 wi t hout nore.

12 PRESI DI NG JUDGE: But of course you're not mnoving
further

13 than that. And that would be nmy | ast question to say that if
we

14 agree with you that there was professional nisconduct on the
part

15 of the investigators, such professional msconduct should, by

16 sone degree of attribution, spill over to the Prosecution and

17 probably say there's prosecutorial msconduct too.

18 MR JORDASH. Well, it's not obviously a personal issue
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PRESI DI NG JUDGE: No, no. |'mtalking about -- and

are concepts |'musing; professional msconduct, prosecutoria

m sconduct. |'mjust saying if we agree that there may well

been professional misconduct on the part of the investigators,

I'"mspeaking for nyself here, do we necessarily al so have to

that by force of logic there was prosecutorial m sconduct?
MR JORDASH. Yes, yes, we do. They're an agent for the
Prosecuti on.

PRESI DI NG JUDGE: Thanks. |'msatisfied. | just wanted

own enlightenment.

JUDGE | TOE: M Jordash, | would like to find out from
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again, we have put this question to you and you' ve thrown the

ball back into our court, but | think you have to make a

as to what you would do with two docunents which you tendered
One was tendered yesterday. |It's dated -- this is about John

Berry and the interviews and so on. It's dated 25 February

And there is this one which you have just exhibited to us,

is dated 17 Cctober 2002, where you all ege coercion and so on

so forth. That was -- that is apparent on the face of these,

that you allege is apparent on the face of these docunents.

do you intend to do with these docunents?

MR JORDASH: Pl ease, could | exhibit then? Because,
irrespective of whatever decision is nmade, in due course we'll
rely upon them for our overall subm ssions concerning the
integrity issues, which we've raised on a nunber of occasions.
So, could | please exhibit thenf

PRESI DI NG JUDGE: O course the one nethodol ogy that was

probably open to you was to have annexed themto sonething.

let ne just have a -- M Jordash, may | have your attention?

many docunents are invol ved; two?

MR JORDASH. May | consider that over lunch, as to which
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docunents |'ve used and which we'd |ike to have --
PRESI DI NG JUDGE: Well, then we'll -- all right. Well,

probably you need to -- we wanted to give the Prosecution

turn to reply tonorrow norning.

MR JORDASH: No. I'Il exhibit themnow. | don't want
to --

PRESI DI NG JUDGE: You can do that, yes, certainly.

MR JORDASH: -- wait until tonmorrow norning, if at all
possi bl e.
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1 PRESI DI NG JUDGE: This is a Wdnesday, isn't it?
2 MR JORDASH: | think it m ght be.
3 PRESI DI NG JUDGE: So why not tidy things up
st rai ght away,
4 so that the Prosecution can start afresh first thing tonorrow
5 nor ni ng.
6 JUDGE BQUTET: M Jordash, we're concerned here about
t wo,
7 two transcripts. Not everything is --
8 PRESI DING JUDGE: Is it two? Two.
9 JUDGE BQUTET: The two transcripts of interviews, other
10 than those with the accused. So that's what we are
consi deri ng.
11 PRESI DI NG JUDGE: Right. Let's go through the ritual.
12 MR JORDASH: Could | apply to exhibit the interview of

25

13 February 2003?

14 PRESI DI NG JUDGE: Very well. M Touray, any objection?
15 MR TOURAY: No objection, Your Honour.

16 PRESI DI NG JUDGE: M Canmegh?

17 MR CAMMEGH. No, thank you.

18 PRESI DI NG JUDGE: And, M Prosecutor?

19 MR HARRISON: | amsorry, | don't recall what that

20 interviewis.

21 PRESI DI NG JUDGE: Well, M Jordash, would you give some
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nmore particul ars?

MR JCORDASH:

It's a bit difficult to do that in public.

PRESI DI NG JUDGE:  COh,

MR JCORDASH:

| see.

But it's the one we referred to yesterday

simlar in its technique.

JUDGE BCQUTET:

one of yesterday,

cal | ed,

t hi nk.

It's not the one of this norning, that's

M Harrison, by the witness that has not
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MR HARRI SON: I n principle, the Prosecution is not
objecting to either one of these docunents becom ng exhibits.

The only question that | have is: Looking at the one from

it appears to be an inconpl ete docunent, and the Prosecution

just suggesting if the Court wants, the Prosecution can go and
try to find the conpl ete docunent.

PRESI DI NG JUDGE: Very well, that woul d be hel pful

MR HARRI SON: | don't know what happened to the one
yesterday; | just don't have it. It nay be conplete. |If it's
not --

PRESI DI NG JUDGE: Yes. Well, we can admt it

and then, pending the production of a conplete docunent, we'll

that, yes.

MR JORDASH. Can | assist in this way: That the

fromyesterday was TF1-046. Perhaps the |learned Court O ficer
could --
MR HARRI SON: |'mnot objecting. |'mjust saying that's

fine, but if the Court prefers to have a full docunent, [|'I

and try to find the full docunents.

PRESI DI NG JUDGE: Wuld it be, then, a better option to



21 recei ve these docunents in evidence tonorrow norning?

22 MR JORDASH. Well, not really, because this interviewis
23 about four lever arch files long, so the full docunent is not
24 strictly necessary.
25 PRESI DI NG JUDGE: | see.
26 MR JORDASH. What we've introduced is -- part of the
27 docunent, we say, is probative of our subm ssions. W don't
28 think that the rest of the interview assists one way or

anot her.
29 And the same with the interview of today which was w tness
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TF1- 340.

PRESI DI NG JUDGE: M Harrison, what do you say to that
expl anation?

MR HARRI SON: That's fine. They can be exhibited. The

Prosecution will go and ook and if it decides that there may

rel evant information, we can just exhibit that tonorrow

PRESI DI NG JUDGE: Very well. Yes. WIlIl, we can go

MR JORDASH. Sorry, it just occurred to me that M Sesay
was al so given a witness nunber, which is TF1-030, which Your
Honours m ght want to bear in mind when considering whether he
was being treated as a witness or a suspect.

PRESI DI NG JUDGE: Very well. We'IlIl receive the

i n evidence.

JUDGE | TOE: TF1-030?

MR JORDASH. Yes, one of the early ones.

PRESI DI NG JUDGE: The first docunent is received in
evi dence and mar ked exhi bit?

MR GEORCGE: 216, Your Honour.

PRESI DI NG JUDGE: 216

[ Exhibit No. 216 was admitted]

PRESI DI NG JUDGE: The second is also received in



make

skel et on

22

23

24

25

26

27

28

29

and narked exhibit?
MR GEORGE: 217.
PRESI DI NG JUDGE: Right. M Jordash
[ Exhibit No. 217 was admitted]
JUDGE BOUTET: M Jordash, | do have before, before you

relax too nuch, | have a few questions for you. | want to

sure that | do understand, and I won't ask you to go through

everything you have just submtted, but |ooking at your
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argunents, as such, coupled with what you have presented this
morning, I'mjust trying to make sure that | can reconcile the

two. But your skeleton argunents seemto be to the effect

bef ore any decision is nmade we should go on a voir dire and

the totality of the evidence, so that is the way | seemto

your subm ssion, in this skeleton argunent. |'mtrying to

reconcil e that because the -- especially the authorities you

quoting, and citing, seens to suggest that.

But this norning, but at the sane tine you say, and

want to nmake sure that |'m not m sunderstandi ng your position

I"'mnot quoting you here, I'mjust giving you ny understandi ng

your subm ssion: That based upon the facts that you have

to, and described in anple details this norning, in your views

that would be sufficient to determ ne now wi thout even going

voir dire that there has been violation of his, of the rights

the accused and therefore a right to counsel and nore.
Therefore, that would suffice to say: Don't adnmit this, don't

proceed any further with these docunents.
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But, as | say, |'mlooking at your docunent and that

to be dealing with -- we should go on a voir dire type of a
scenario without -- I'mtrying to reconcile all that, M
If you can assist ne, | would appreciate it.

MR JORDASH. The issue is dealt with in paragraph 8 of

skel eton where it says: It is subnmtted that M Sesay's

treatnment by the Prosecution's investigators raises

i ssues of human rights abuses and fair trial rights which

the npbst exacting of enquiries. In the event that the Tria

Chanber does not exclude the statenents, it is submtted that

voir dire or a procedure akin to a voir dire, nust be held.
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JUDGE BOUTET: That summarises your position; that's

Thank you.

MR JORDASH. That's the position. 1In a sense the

cannot be answered without reference to burden of proof.

JUDGE BOUTET: No, no. That's why | say, | was not

to put everything back to you; | just wanted to understand

position. But that is suffice to ny understanding for the

being, so that's fine. I'msatisfied with that response. |If

want to add to it, that's fine.
MR JORDASH. Well, | do, because it is inportant because

it is not the same as saying the issue can be deci ded agai nst

with reference to the avail able evidence. That's ny concern

The i ssue can be decided in favour of us because of the burden

proof, because we woul d say the evidence we have raised is so

wei ghty that Your Honours could conclude that there could

be anything other than a reasonabl e doubt about the

case, and that they would be unable to prove ot herwi se.

The sane cannot be said to rule against our subm ssions
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because we don't have a burden. So, in order to deal with al
the problens, if Your Honours believe the Prosecution mght be

abl e to neverthel ess answer those problens, then a voir dire

be held. But it can't be, we would say, given the weight of

evi dence, possible to say beyond a reasonabl e doubt there were

probl ems, the waiver was voluntary, the statenents were
voluntary. On the basis of that evidence, when conpared to

Bagosora, when conpared to Delalic and conpared to Halilovic

al so when conpared to a reasonable notion of the burden of

PRESI DI NG JUDGE: Are you saying that you have rai sed an

al nost irrebuttable presunption of involuntariness?
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MR JORDASH:  Yes.
PRESI DI NG JUDGE: All right.

JUDGE ITOE: If | got your submi ssions earlier on

saying that even if we went into a voir dire, and we went into
determning the circunstances, it would be difficult for the

Prosecution to surnmount the allegations, to explain off all

al | egations that you have nmde.
MR JORDASH. Yes.

JUDGE I TOE: And that, in the circunstance, it isn't

necessary for the Court to go into a voir dire?
MR JORDASH. Absol utely.

JUDGE I TCE: This is what you're saying. This is what

said in your submission. I|I'mnot inventing it.
MR JORDASH:  No, no, | don't. |In the cases --
JUDCE ITOE: You said it.
MR JORDASH. -- referred to and relied upon, one single

problemis to be sufficient for the tribunal to be satisfied

Prosecution cannot discharge their burden. The Prosecution

not find another case internationally where there has been so

many problens on the face of the transcript. |[If one problem



f undanent al

novel .

much,
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anot her case is enough, we've listed in excess of ten

probl ens.

PRESI DI NG JUDGE: So this is a case of first inpression
MR JORDASH: First inpression?

PRESI DI NG JUDGE: First inpression. |In other words,

MR JORDASH: Well, it's novel inits level of --

PRESI DI NG JUDGE: Never been nothing simlar anywhere;

that's what you' re saying.

MR JORDASH. Simlar but, sadly, in this case, nuch,
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much nore serious
PRESI DI NG JUDGE

understand. That's why

OPEN SESSI ON

Yes. Well, that's

what we tried to

| asked whether, in fact, you're

that your argunents and the points that you put forward raise

al most irrebuttabl e presunption of

invalidity?

MR JORDASH: Weél |,

they do, but they

i nvol unt ari ness and

certainly can't be

rebutted by just |ooking at the denmeanour of the accused.

PRESI DI NG JUDGE

transcript.

MR JORDASH: O the wai ver.

PRESI DI NG JUDGE

Quite right, yes

O | ooki ng at

They can't.

Very well. Thank you. We'Il hear the

Prosecution tonorrow nmorning, so the Court

tonorrow, 7 June 2007 at 9.30 a.m

is adjourned to

[ Wher eupon the hearing adjourned at 12.57

to be reconvened on Thursday, the 7th day of

June,

2007, at 9.30 a.m]
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Exhi bit No. 216

Exhi bit No. 217



