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[ RUFO7JUNO7A - M

Thur sday, 7 June 2007

[ Open sessi on]

[ The accused present]

[ The witness entered court]

[ Upon conmencing at 9.35 a.m]

PRESI DI NG JUDGE: Good norning, |earned counsel, the

is resuned. | now call upon the Prosecution to reply to the
response on behalf of the first accused by M Jordash. Do we
have sonething to do prelimnary before we --

MR JORDASH. Well, only that | want to, and | think the
Prosecution are going to, but | was wanting to correct a
m sapprehension that | was di sabused of yesterday.

PRESI DI NG JUDGE: Very well. Let's hear it.

MR JORDASH. It is my submission that in fact M Sesay's
wife was in Prosecution protective custody. It appears that

myself and M Petit have actually got it wong. She wasn't.

was in witness and victins' protection. So it was ny

m sapprehensi on, and M Petit's m sapprehensi on and we woul d

M Sesay's m sapprehension that sonehow it was the Prosecution
who were controlling that protective custody.

| spoke to a nenber of the witness and victins' unit
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yesterday who said no. In fact, the Prosecution applied for

Sesay's wife to be in their protective custody insofar as M
Sesay was supposed to be a witness and, therefore, M Sesay's
wife was in the protection of the witness and victins' unit at
the behest of the Prosecution. That would appear to be the
situation.

PRESI DI NG JUDGE: So the records will reflect the
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correction.

MR JORDASH. Yes. The subnissions, of course, stay

t he sane.
PRESI DI NG JUDGE: Yes. M Harrison, your rely.

MR HARRI SON:  Yes. Just so that | can just conplete

point, | have given four copies of a letter fromthe deputy

of witness and victins' services to the legal officer of the
Trial Chanber which sinply confirns the advice that has been

provi ded by M Jordash, and | put copies of the same docunent

front of M Touray and M Cammegh this norning.
PRESI DI NG JUDGE: Thank you

MR HARRI SON:  If | could just try to clarify what |

m ght just be minor errors and wording. There can be no

application to anyone with respect to a person being taken

the care of witness and victins' services. What happens is a

sinple request is nmade and then an independent assessnent is

because witness and victins' services unit is an independent
unit, functioning solely under the discretion of the Registrar

and even the power of the Registrar over the chief of that
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is, | think, sonewhat circunmscribed. So it is not a question

any kind of an application being made. A request goes

revi ew and assessnent undertaken independently and then a

decision is made by the witness and victins' services unit.

there can be no suggestion that in any respect the Prosecution
had any control over the wife of M Sesay. Any control to be
exerci sed woul d solely be under that of witness and victins'

services and, should the wife nake a determination to do away
with those, that would be between her and w tness and victins'

services

SCSL - TRI AL CHAMBER |
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PRESI DI NG JUDGE: Thank you

JUDGE | TCE: But, M Harrison, would you confirmthat

was in the witness and victins' unit at their request?
MR HARRI SON:  Yes, it's --
JUDGE I TOE: At the request of the Prosecution?
MR HARRI SON:  Yes.
JUDGE ITCE: Is it fair to say that?
MR HARRI SON: That's true. That's exactly right.
JUDGE | TCE: Thank you.

MR HARRI SON:  The Prosecution woul d convey the

directly to the chief of witness and victinms' services.

PRESI DI NG JUDGE: So the distinction here is, clearly,

in terms of being in protective custody, it was in the custody

the victins and witness unit but then this was at the instance

t he Prosecution.
MR HARRI SON:  Yes.
PRESI DI NG JUDGE: That's fine.

MR HARRI SON: The Prosecution would initiate the

PRESI DI NG JUDGE: Very well; thanks. Thank you

MR HARRI SON: And the Prosecuti on does have that
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| ama little bit concerned about all of the | oose docunents

are before the Court. The Prosecution would suggest that it

be nore orderly for it to be made an exhibit but | realise

the Court may think that is unnecessary because of the

that have been put on the transcript.

PRESI DING JUDGE: But if you think it's -- it will

the Court, we certainly would have no disposition to resist

receiving it in evidence, if it is going to be of sone

for us. We are not in any way intinidated by the vol um nous

SCSL - TRI AL CHAMBER |
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nature of the exhibits.

MR HARRI SON:  Havi ng heard your comments, the

therefore makes an application that the docunent dated 6 June
2007, addressed to "To whomit may concern," and signed by the
deputy chief of WS be nmade an exhibit in the trial

PRESI DI NG JUDGE: M Jordash, do you and | earned counse
have any obj ection?

MR JORDASH: No obj ections.

PRESI DI NG JUDGE: (Quite. The gentlenen on that side

no interest in this matter so the document will be received in
evi dence and mar ked exhi bit?
MR GEORGE: 218, Your Honour
PRESI DI NG JUDGE: Thank you
[ Exhibit No. 218 was admitted]
PRESI DI NG JUDGE: M Harrison, go ahead

MR HARRI SON:  Sorry, | was negligent in not passing up

original signed copy to the Chanber's officer
JUDGE | TOE: M Harrison, we saw Exhibit 216 and 217

yesterday. Are you able to conplete them before you start

reply? So that we have a conpl ete docunentation, because that

was what you said you would do today, if you found it
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MR HARRI SON:  Yes.

JUDGE ITOE: | amasking if you are able to do that, so
that we have a conpl ete docunent.

MR HARRI SON:  Yes. \What the Prosecution would prefer to
advi se the Court of is this: That everything that M Jordash

said with respect to those two docunents yesterday was

and correct in all respects.

JUDGE | TCE: | see. So what M Jordash said about 216

SCSL - TRIAL CHAMBER |
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1 217 was accurate?

2 MR HARRI SON:  Yes, in particular, if we were to --

3 JUDGE ITOE: In effect, you' re confirmng the accuracy
of

4 the contents of 216 and 217?

5 MR HARRI SON: | can certainly say that he has provided
you

6 with the copies that were given by the Prosecution, that's
true.

7 But just what | wanted to nake sure the Court understood is
t hat

8 M Jordash was right when he said that with respect to Exhibit

9 216, those are pages fromwhat anmount to, if the entire
st at enent

10 was brought in, probably | think he said four binders. |
woul d

11 have said nmaybe six or seven. It is a massive docunent. And
t he

12 Prosecution sees no prejudice to it by sinply having, for the

13 pur pose that M Jordash advanced yesterday, the docunent go
in,

14 in the abbreviated formthat he descri bed.

15 PRESI DI NG JUDGE: Yes, that was my understanding that,
for

16 the limted purpose for which M Jordash was arguing
yest er day,

17 that anmount or portion of the docunent that he was tendering

18 woul d suffice and | thought you concurred in that.
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JUDGE | TCE: And he added by saying that well, if by

he feels that there would be a necessity for himto conplete

he woul d.
PRESI DI NG JUDGE:  Yes.

JUDCGE I TCE: That is where the question had cone from

ne. Yes.

MR HARRI SON:  And with respect to the second exhibit

you referred to, which | think has the nunber 217, all the

Prosecution wanted to say with respect to that is that the

that have been given a nunber, the nunber was put on by

counsel, and they certainly do reflect the Prosecution's

SCSL - TRI AL CHAMBER |



Page 7

second

intention

to

Court

and

upon

10

11

12

13

14

15

16

17

18

19

SESAY ET AL

7 JUNE 2007 OPEN SESSI ON

under st andi ng of the page nunbers. But they are fromthe

tape and so it's only slightly misleading. There is no

to mslead here at all and it has not been suggested, but it

only slightly msleading. The page nunbers are, | think, 5,

7, 8 9, 10. Inrealityit's 5 6, 7, 8 9, 10 of the second
tape. The first tape is about 100 pages where there is a |l ong
interview taking place. But, again, the Prosecution is taking

the position here that we don't think it's helpful ultimtely

the Court to go and bring in an exhibit, the entire statenent,
because we understand there is a sonewhat |inited purpose for
which they're being relied upon

JUDGE I TCE: |I'msatisfied. |1'msatisfied.

PRESI DI NG JUDGE: Well, then, let's proceed.

MR HARRI SON:  There was a reference nade yesterday to

docunents to do with the perfecting of the arrest, and the

will renmenber that M Hardaway kindly went out and photocopied

certain docunents that had been filed with Court Managenent

they were distributed to everyone and they were never relied

| ater on.
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The Prosecution says that it rmay be hel pful to review

docunents now and, ultimately, the Prosecution says that

it is not necessary for themto be an exhibit, because they
already are filed with Court Registry and Court Managenent and

have docunent nunbers, it nay be sonething the Court would

hel pful in its deliberation. So that document which was

circulated yesterday is Court Managenment document 5, and it

the title: "Registrar's request to the authorities of Sierra
Leone for the execution of arrest warrant pursuant to Rule

55(C) . "

SCSL - TRI AL CHAMBER |
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And, in effect, the Prosecution says this constitutes

| egal regime under which the arrest was perfected.

The docunent has Court Managenent page nunbers 40 to 62.
And at page 41 in the top right corner, it sinply has the
contents of all the documents contained therein of this matter
which was filed by the Registrar. And | think at page 42, in
part, the questions raised by, or matters raised by M Justice

Itoe yesterday, are answered because that is a docunment from

Regi strar addressed directly to the Attorney-General and the
M ni ster of Justice of Sierra Leone, whereby he transmits the
warrant for arrest directly to the Attorney-Ceneral and al so
attaches the warrant of arrest, which is pages 42 to 45.

Page 46 is the decision approving the indictnent. Page

is an excerpted version of the relevant provisions of statute

Rul es 42 and 43 of the Rules of Procedure. Pages 50 forward

the entirety of the Statute of the Special Court for Sierra

as it existed at that tine.

Then at pages, or at page 59, there is a docunent which

an inventory which presumably woul d have be filled out by
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on perfecting arrest. At page 60 you will find a docunent

M Jordash referred to briefly yesterday, and this is with the

title: "Statement relating to the transfer of an accused to

custody of the Special Court for Sierra Leone pursuant to Rule
47."

So the arrest was perfected by the Sierra Leone Police

then there is a subsequent transfer of custody fromthe Sierra
Leone Police to the Special Court, and the final conpletion of

that took place at Bonthe Island. There was always a CI D

with the accused until they actually arrive at Bonthe Island,

SCSL - TRI AL CHAMBER |
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the particular individual involved in this docunment is M

Lami n, who at that tine was the assistant superintendent of

Sierra Leone Police and he nakes it clear that this docunent,

set of docunents, are transferred at Bonthe Island. And he
indicates that the docunents transferred are the warrant of

arrest, a copy of the rights of suspects, a copy of the

establishing the Special Court and it's dated 10 March 2003.

The next page is fromthe then | nspector General, M

Bi ddl e, indicating that he had received all these various

docunents fromthe Registrar, and presunably they woul d have

fromthe Attorney-Ceneral, through the -- beginning fromthe
Registrar. And then the final page is an acknow edgenent of

receipt, that is page nunber 62. And it is a docunent signed

M Sesay and dated 10 March 2003. And that is an

of receipt of, first of all, the warrant of arrest; secondly,

copy of the rights of the accused (Article 17 of the Statute

Rul es 42 and 43). Three, is a copy of the statute of the
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Court. Four, is a copy of the approved indictnent. Five, is

acknow edgment of receipt by an accused form
The Prosecution says that's a docunent that need not
necessarily be exhibited because it is already before Court

Managenment but, ultimately, the Court rmay find it beneficial

assessing the evidence.

JUDGE BOUTET: On that last issue, pardon ne, the fact

it is with Court Managenent does not necessarily mean it is in

evidence. But | don't want to confuse the issue, | am not

yesterday how we dealt with M Jordash when he referred to

of these docunents and gave sone of them not this one, but

simlar or the sane nature. M Jordash, you didn't file them

SCSL - TRI AL CHAMBER |
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exhibits, if | amnot m staken. | know we asked you to file

but the warrant of arrest or sone other docunents that you
referred to, they were not filed as exhibits.

MR JORDASH. No, they weren't. Perhaps --

JUDGE BOUTET: |'mnot trying to confuse issues. | just

want to nake sure there is no confusion as to what is and what

not because the nere fact that docunments may be with the Court

Managenent doesn't mean that they are in evidence, so that's

we raised that issue with you yesterday.
MR JORDASH: Certainly. Perhaps | can propose review ng

our docurents and then naeking a request for consistency

for those docunents to be exhibited. And naybe it would be

easier for all concerned if any docunments we are seeking to

upon i s exhibited.

JUDGE BOUTET: That's nmy view. But | haven't had the
occasion to discuss that with the Presiding Judge, so | don't
want to take this initiative or decision away fromyou

PRESI DI NG JUDGE: Well, we've always acted on the

presunption that it is procedurally tidy to do that,

of the particular issues being addressed. That if documents
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referred to in respect of certain particular issues, that the
Court is to be fully apprised of the issues and also the
submi ssions. |If these documents are of relevance, whether

directly or obliquely, the better approach is to exhibit them

that woul d be our judicial preference.

MR JORDASH. Certainly. W'IlIl give you our documents

indicate at the end when the Prosecuti on have conpl et ed.

PRESI DI NG JUDGE: Very well. M Harrison, |'msure

got the nmessage fromthe Bench

SCSL - TRI AL CHAMBER |
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MR HARRI SON: Yes, |'ve got the nmessage. The

is applying for this docunment which has the title:

request to the authorities of Sierra Leone for the execution

arrest warrant pursuant to Rule 55(C)" to be the next exhibit

t hese proceedi ngs.

PRESI DI NG JUDGE: Thank you. M Jordash, what is your
di sposition?

MR JORDASH: No obj ecti on.

PRESI DI NG JUDGE: The docunent is received in evidence

mar ked exhi bit?
MR GEORGE: 219, Your Honour
PRESI DI NG JUDGE: Thank you
[ Exhibit No. 219 was adnmitted]

JUDGE | TCE: What about item5 on page 62? |'m coming

to that because an acknow edgenent of receipt by an accused in

form appears to be, fromthe coments whi ch have been made by
your coll eagues, | think they appear to be relevant to
proceedings and if we could have the formexhibited as well,
perhaps that would be -- to enable us to assess the conpliance

with the procedures which are in section 55(C) which has been
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referred to.

MR HARRI SON:  Yes, | guess | was unclear. Wat | neant

say, and obviously didn't do it adequately, was that it was

Prosecution's hope that pages 40 to 62 would all be part of

sanme exhibit.
JUDCE | TCE: Pages 40 to.

MR HARRI SO\ Forty, 4-0, up to and including 62,

the Prosecution understands the entire docunment to be one

made by the Registrar to Court Managenent.

SCSL - TRI AL CHAMBER |
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PRESI DI NG JUDGE: In other words, what I'mholding in ny
hand is clearly the docunent that you're tendering.
MR HARRI SON:  That's what | failed to make cl ear.

PRESI DI NG JUDGE: Very well. So it is this entire

that we have designated Exhibit 219, conprising pages 40 to

You nmay proceed with your argunents.

MR HARRI SON:  And there's one final docunent which is in
the Court Managenent records, and that's an affidavit of the
Deputy Registrar at that tinme, Robert Kirkwood. This is Court

Managenent document 006 and it's dated the 9th day of March

| gave copies to the Chanber's |egal officer this norning and
al so to each Defence counsel. | left copies on their table.
Again, this is just sinply trying to respond to what the
Prosecution understood to be a concern to the Court, and this
brief affidavit sinply says:
"I, Robert Kirkwood, Deputy Registrar, Special Court for

Sierra Leone, have today spoken with the Registrar,

Vincent, at 2100 with regard to witten material to be
served inter alia on the inspector-general of police and
t he Honour abl e Attorney-General.

| have, during the course of this conversation been
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informed by the Registrar that the intention in relation

the service of these documents was always to be primary

service upon the inspector-general of police, who would

the national authority for the purpose of effecting

of those indicted and, of course, in order that the

Attorney-Ceneral be fully informed as to the above

that he should receive a copy of all materials served

the inspector-general of police."

SCSL - TRI AL CHAMBER |
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I think that, in part, explains why there's a docunent

the then inspector-general, Keith Biddle, attached to the

Registrar's filing as opposed to a docunent from soneone in

Attorney-General's office.
PRESI DI NG JUDGE: Hence?

MR HARRI SON: And the Prosecuti on woul d nake an

that this filing by the Deputy Registrar, be the next exhibit

t he proceedi ngs.
PRESI DI NG JUDGE: M Jordash, your response?
MR JORDASH: No obj ecti on.

PRESI DI NG JUDGE: The document will be received in

and mar ked 2207?

MR GEORGE: 210.

PRESI DI NG JUDGE: 210.

MR GEORGE: 220. Your Honour

PRESI DI NG JUDGE: 220. The |ast one was 219.

MR GEORCGE: Yes, Your Honour. 220.

[ Exhibit No. 220 was admitted]

MR HARRISON: |'mnot sure if |'ve given a copy to the

Chanber's officer, but |I have one here.

PRESI DI NG JUDGE: Yes.
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MR HARRI SON: There are two or three smaller issues the

Prosecution would prefer to deal with firstly and then nove on

some nore substantive issues.
The first of the smaller issues has to do with sone

representations nade involving M John Berry signing or, |

say, W tnessing a docunent and the docunent is attached in the

bundl e or first book of docunents prepared by M Sesay, and

page nunber that has been given to it by Court Managenent is

SCSL - TRI AL CHAMBER |
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29649.

Firstly, the date is of some significance; it's 24

It's entered with the Court records of the Special Court on

sanme day by virtue of that stanp that has been inpressed upon

docunent. \What the Prosecution wants to convey to the Court,
t hough, are sone of the facts invol ved.

This is an instance where -- there is a transcript for

interview taking place on the 24th -- sonewhere around the

hour, a nenber of the Principal Defender's Ofice attends at

interview site. That menber of the Principal Defender's

is given freedomand confidentiality to meet with --
MR JORDASH: Sorry. (Objection
PRESI DI NG JUDGE: What is the objection?
MR JORDASH. The objection is that M Harrison is giving

evi dence, which has obvi ously been obtai ned from nmenbers of

i nvestigation team who were present during this incident. The
whol e point of this application, fromour point of view, is to
exclude the statenent or to have the Prosecution call the

evi dence, not convey the evidence through M Harrison, where
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can only be dealt with by submissions. It can only be dealt

by a proper testing of the evidence, not hearsay of the

I mean that with no disrespect to M Harrison, but an

for M Berry conveyed to M Harrison only supports our

that evidence is required
PRESI DI NG JUDGE: M Harrison, your reply to that?

MR HARRI SON:  Yesterday, the Prosecution's recollection

that quite a bit of evidence was put before the Court by

counsel and we had understood that this is something that the

Nt ahobal i case endorsed, that subm ssions could be nmade on the

SCSL - TRIAL CHAMBER |
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1 full range of topics and issues, including representations
about

2 what took place. And the Prosecution sees it as being

3 appropriate to respond to the factual matters that were raised

4 yesterday. And, in fact, the Prosecution can -- it's not
trying

5 to be coy here. The |awer involved is sitting here in the

6 courtroom M Jallow was the lawer involved. |If there is a
need

7 for her to respond, the Prosecution would not object. As an

8 of ficer of the Court, she can nake representations, should any

9 party deemit to be appropriate, or the Court wish to cal
upon

10 her to do so.

11 PRESI DI NG JUDGE: Yes, M Jordash. In other words --

12 MR JORDASH. What | did yesterday --

13 PRESI DI NG JUDGE: -- counsel is then saying what's the

14 di fference, between what you did yesterday and what he's
trying

15 to do now.

16 MR JORDASH. Well, there is a big difference in that
t here

17 is evidence before this Court on paper. Wat | did was to
make

18 comrent s about that evidence. |If Your Honours will have
observed

19 inrelation to this particular incident, whereby M Berry

si gned



It's

W t ness

on

can

this

20

21

22

23

24

25

26

27

28

29

this docunent, | did not give any comment about what

Ms Kah-Jal |l ow may or nmay not

intentionally didn't,

not a matter for

renmenber about that

i nci dent. |

because it's a matter for evidence.

Def ence to give that evidence while the

sits either in the Prosecution canp or on the Defence row

Secondl vy,

Ms Kah-Jallow is here and she can give evidence,

t he Prosecuti on.

gi ve and di scharge the burden.

It

in response to M Harrison's suggestion that

the burden is

M Berry is not so far away either, and he

is wholly unsatisfactory for the Prosecution, and
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is what it anobunts to, a novenent to put these facts into the
Nt ahobol i situation so that they can, at the end of it, say,

"Well, they've had their voir dire," this is what effectively

Prosecution are seeking to do. Wat we did yesterday was nake

comments on the evidence which is here, not bring in new

whi ch has been obtai ned overnight fromw tnesses who are
pertinent to these issues.

PRESI DI NG JUDGE: Well, would he be acting inproperly if

were to cite sonme of these factual scenarios in support of the
| egal subnissions that he's making?

MR JORDASH. He would be acting in a way which is not

if he introduces evidence obtained fromM Berry last night,

whi ch cannot be contested by the Defence in an effective way.

have a right under Article 17 to confront the witnesses and

simply have that evidence adduced in a form which enables the

Prosecution to benefit fromit but doesn't enable the Defence

chal lenge it.

PRESI DI NG JUDGE: But he would not be -- would he be out

the borderline if he were to just use sone factual scenarios
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respect of which he is in possession to buttress or reinforce
some | egal subm ssions that he -- as long as they're not
evi dence.

MR JORDASH. The submi ssi on we nade yesterday was

went wong. There was obviously sone interference with
privileged conversations. W didn't seek to say what had
happened.

PRESI DI NG JUDGE:  Yes.

MR JORDASH. W sinply said this is the face of the

docunent, there isn't evidence as to what happened, but
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clearly went wong. That's why, at the very |east, there

be a calling of evidence. The Prosecution clearly agree, but

want to do it through the back door, which is by doing it

counsel rather than through a neans by whi ch Defence can

confront that evidence.
JUDGE BQUTET: May | ask you: | just would like to have
clarification fromboth of you, but fromyou first, as you're

standi ng up now, M Jordash. 1In your presentation yesterday,

referred to what you have described as evidence that are in

transcripts of these interviews. And you' ve used sone of

transcripts to say, well, on this particular occasion at this

particular time, you're going to see there's a break, there's

break, and at that break, we don't know what happened. These
kind of -- that's the kind of evidence that you've used.

You have relied on the face of the transcript to nmake

argunent to say, "We have no information as to what nmay have
transpired." And you used that argunent, on the face of the
transcript, to say, "W don't know."™ Al we knowis there

appears to be a breach privil ege because Berry did this or
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do that.

I don't know what the transcript is saying or not

I thought, and I'Il get to M Harrison on that last part --

argunent was -- that he was presenting today was based on the

transcript as well and not fromexternal information or

to those transcripts. So that's ny understanding. But | may

wong in ny understanding of what M Harrison is attenpting to
do.

MR JORDASH. If M Harrison is a sinply going to offer

alternative scenario by which M Berry could have signed this

SCSL - TRI AL CHAMBER |
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docunent and it remai ned proper, and it does not support the
Def ence submissions, then to that limted extent we have no
objection. But if he's seeking to introduce evidence of what
actual | y happened, then there is an objection.

JUDGE BOUTET: |'Il ask himthe question, but he

to the Court that you can see fromthe transcript that M

was there at this particular tinme, and so-and-so. That's what

mean by this. As | say, | haven't |ooked at the transcript.

the transcript shows that, at |east there's sonme evidence to

that at the time and place and date, as such, she nay have

there or not. |'mnot going beyond that. |'mjust talking of

what | heard and perceived the position of the Prosecution to

If that is the case, you have no objection, | take it? If it
goes beyond that, you do have objection

In other words, if that position is based on their own
interpretation of what the transcript is showi ng, you have no
objection. |If they go beyond that that's where you have
obj ection; aml --

MR JORDASH. That's -- absolutely. |[If what is
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when that line is crossed is sonething that was said by M

an expl anation last --
JUDGE BQUTET: Wiich is not in the transcript.

MR JORDASH:  Which is not in the transcript or

fromthe face of the docunent, then we object.
JUDGE BQUTET: Thank you. M Harrison
MR HARRI SON:  Yes, | should make clear, there's no

reference in the transcript. |If | left that inpression with

Court, | apologise; | had no intention to do so. Fromthe

transcript, you would not divine that M Berry met with
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Ms Kah-Jallow or that there was a neeting with Ms Kah-Jal |l ow

M Sesay on the 24th. You would learn that fromthe docunent

that has been referred to frequently, which is the menorandum

John Berry, which was filed as an attachnent to the response

in 2003, which is before the Court, | think at tab 6

JUDGE BOQUTET: So in answer to nmy question to M

you' re saying you're not meking your argunment on the

but on the other evidence. The objection is, essentially, if

are to use and you're attenpting to use evidence which was not

there, either in transcript or other the docunents that have

filed with the Court, and it's external to that, that's the
obj ecti on.

MR HARRI SON:  Yes.

JUDGE BQUTET: So, | don't know what is what.

MR HARRI SON: And I'mnot sure if you wish to hear nme to
fill out a response or if you wish to have M Jordash conpl ete
his coments.

PRESIDING JUDGE: Ch, | think he's stated his position

think the burden is on you to seek to persuade the Court that
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what he's saying is neretricious.

MR HARRI SON: The allegations that there was an
interference in solicitor/client privilege or solicitor/client
rel ati ons, the Prosecution says that's wholly untrue, in every
respect.

The Prosecution also rem nds the Court that nunerous
references were made to factual matters, such as tal ki ng about
t he brandi shing of arns in Bonthe; the hooding, or so-called

hoodi ng of the accused people; the regine of torture that

at Bonthe; the | ack of various other types of proper conduct
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whi ch one might normally associate with detention facilities.

there was a whol e range of factual assertions being nade, none

whi ch are part of any documentary material before the Court.

the Prosecution never objected and the Prosecution, frankly,
doesn't see anything offensive about it.

We are not trying to limt either the Court's ability to
understand the issues or circunscribe the Defence in what they

see as being significant issues that ought to be advanced

the Court. The Prosecution wasn't trying to be facetious when

saying that Ms Kah-Jallowis in court. |If the Court does want

undertake an inquiry, the Prosecution sees her as an officer

the Court, and so be it. So the Prosecution is not at all
sharing the viewthat this in any way offends any rule with
respect to howthis matter ought to proceed.

PRESI DI NG JUDGE: Yes, M Jordash

MR JORDASH. There are two significant differences. W

M Sesay ought to give evidence about what happened. We're

seeking to put evidence into this courtroomthrough the back

door. W're saying M Sesay, if given an opportunity, wll
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this evidence.

The second issue is the burden of proof. There is no

in the Prosecution encouraging the Court to have Ms Kah-Jal | ow

give evidence. There is a willingness on this side for

to be called. There is a hope evidence will be called. The

Prosecution want it both ways. Let's put in our evidence but

allowit to be tested and let's encourage the Court to have

Def ence representatives give evidence. That cannot be right.

are entitled, we submt, to put subm ssions about what

before, during and after the interviews because we are wlling
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put that evidence before the Court. W want it to be tested.
PRESI DI NG JUDGE: We'll have a short stand down.
[Break taken at 10.27 a.m]
[ Upon resum ng at 10.50 a. m]

PRESI DING JUDGE: This is the ruling of the Court. The

it is that no factual nmatters extrinsic of the records shoul d

alluded to by the Prosecution in its reply. Counsel is,

at liberty to put forward suggestions in the form of

to the Court, based on his appreciation and understandi ng of

records. Let's proceed.

MR HARRI SON:  The Prosecution -- if the Court still has

docunent avail able, the Prosecution wholly rejects any

of any inpropriety in any respect on the part of M Berry and

witing of this docunent which has court nunber 29649. The

Prosecution wi shes to be frank with the Court and not resile

anything. The Prosecution admits that the signature adjacent

the word "witness" is that of John Berry. But what is wholly

denied is any attenpt to interfere in any respect with
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solicitor/client privilege or any other type of privilege or
confidentiality that may in any respect be relevant.

And if | can advise the Court, there are nunerous

where a detai nee, taken into custody, mght say to the police
of ficer involved: "Do you have a list of |awers that | could

contact? Do you have any phone nunbers | could contact?" And

police officer who responds in any way to that is not doing an
illegal act or an inproper act.

But all that you have before you is sinply a docunent
prepared by an unknown person, if discussed by unknown peopl e,

and all you knowis that it was signed by M Sesay tw ce for
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reason. There is two dates and two tines beside M Sesay's

and there's only one signature fromM Berry on that docunent
with the date.
JUDGE | TCE: Do we have the original of this docunent?

MR HARRI SON:  No. This would be a docunent that nust

gone into Court Managenent by virtue of the seal on it
JUDGE ITOE: Wth the original, one can be able to nake

some assessnent. It could be possible. It mghtn't be

but looking at the original, it could be possible to nmake

concl usi ons, you know, on that docunent.
MR HARRI SON:  This is not a Prosecution docunent. The

Prosecuti on has never been in control of this. This is

to the Sesay book of materials and we assune that they nust

got it fromcourt records by virtue of the stanp.
PRESI DI NG JUDGE: M Jordash, do you want to throw some
light on that?

MR JORDASH: | do apol ogise for interrupting M

PRESI DI NG JUDGE:  Yes.

MR JORDASH. \Where we got it fromwas Defence Ofice
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records. | can't renenber as now whether it was an origina

not but it was in Defence Ofice records. W can check over

break and if it's the original and Your Honours want to see it

can bring it to court.
PRESI DI NG JUDGE: Very wel | .

JUDGE I TCE: It can also be interesting if -- if that

can provide to us as who the author of this docunent was. W

know from what M Harrison is saying that the signature is

i ncontestably that of M John Berry, but who prepared it? Was

athird party? Was it a third party who prepared the
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1 I wouldn't ask for an answer, you know.

2 MR JORDASH. | can say | don't know, is nmy answer to
t hat.

3 W do not know.

4 PRESI DI NG JUDGE: M Harrison, please continue

5 MR HARRI SON: | wanted to nake a couple of comments
about

6 submissions to do with the arrest warrant that were advanced
_ 7 yesterday. And the Prosecution wants to tell the Court that
1t

8 sees no nerit whatsoever in the suggestion that there were

9 breaches of the instructions or directives contained in the

10 search warrant. \Where the search warrant uses the term"a
menber

11 of the Prosecution may be present™ in no way is that a
mandat ory

12 order that only one person could be present. It is sinply a

13 perm ssi bl e order saying that nenber or nmenbers of the

14 Prosecution could be present.

15 And what is of nore inport for the Court is that the
arrest

16 warrant has nothing to do with the voluntariness of the

17 statenent. There is another docunment that is before the Court
f 18 that certain representations were made and that is a docunent
o

19 Beatrice Ureche and copies of that were included in the

20 Prosecution binder, and it's at tab 5 you will find that
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docunent. The representation that was nade was that the
Prosecution prevented or obstructed comunication between a

menber of the Principal Defender's Ofice and M Sesay. And

the docunent itself it's clear that that is not the case.
This is a docunent which, again, was filed with Court
Managenent. It's docunent 009 in the Sesay file. And it's

nunbered 67 and then 68, 69 by Court Managenent, and it's

as an interoffice menorandum |It's dated 12 March 2003, and

fromBeatrice Ureche. Subject is: R ghts advisenent. And

SCSL - TRI AL CHAMBER |



Page 24

11

to

Par agr aph

wai ver."

tinme

way

10

11

12

13

14

15

16

17

18

19

SESAY ET AL

7 JUNE 2007 OPEN SESSI ON

par agr aphs then provide the information that she is submtting

pursuant to a rule. The Court, she says at paragraph 2: "On

March 2003 the accused |ssa Sesay was brought for questioning

the office the Prosecutor." Paragraph 3: "The Registry was

informed that M Sesay waived his right to counsel."

4: "The same day, at the request of Ms Mariana Goetz, |ega
adviser to the Registrar, | went to OTP in order to obtain the

abovenenti oned waiver as well as a tape recording of the

Paragraph 5: "M Luc Cote, chief of prosecutions, gave ne a

wai ver initialised by M Sesay herein after attached.” And it

attached to the docunent.

There is no suggesti on whatsoever that at any point in

was there an attenpt nade to be obstruct, prevent or in any

i npede an attenpt by Ms Rekky to see the accused.
As a result --
MR CAMMEGH: | amso sorry to interrupt.
PRESI DI NG JUDGE:  Yes.
MR CAMMEGH Wbul d Your Honour please give ne |eave to

| eave the roomfor just five mnutes?
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PRESI DI NG JUDGE: Leave is granted.

MR CAMMEGH. Thank you very nuch.

MR HARRI SON: The Prosecution would then apply for this
docunent to becone an exhibit in the proceedi ngs.

PRESI DI NG JUDGE: M Jordash, what is your response?

MR JORDASH. No obj ecti ons.

PRESI DI NG JUDGE: We'Il receive it in evidence and nark

exhi bit?
MR GECRGE: 221, Your Honour.

PRESI DI NG JUDGE: Thank you.
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[ Exhibit No. 221 was admitted]

MR HARRI SON: Certain representations were nmade

to do with the declaration of M Mrissette and | wanted j ust
to -- 1 think it was sinply, perhaps, an error in reading the

judgrment or just an oversight, but a representation was nade

you that one of the cases which M Morissette said that he was

involved in, that being Kajelijeli, that in that case there

finding of an illegal or unlawfully taken statenent, but I

upon readi ng that decision that doesn't square.

The decisions -- it's the Appeals Chanber decision that

handed up to you. It was one of the | oose docunents handed up

you yesterday by M Jordash. But at any rate, there was a

representation nade. |'Il just give you the transcript. That

the transcript of yesterday, at page 39, where it was pointed

that Kajelijeli, which we have here the interview, the arrest

ruled illegal because the tribunal Prosecution investigators

the Prosecution had failed to properly informthe accused of

reasons for his arrest and then a copy was given to the Court.
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But at paragraph 236 of the decision, the Appeals

there had been a Trial Chanber decision saying that there was

difficulty. Appeals Chanber decision reads as follows, at

"The Appeal s Chanber finds that the Trial Chanber did

err in finding that there was no violation of the
appellant's rights during the interrogation of 12 June
1998. The Appeal s Chanber notes that on appeal the

appel lant did not challenge the Trial Chanber's

that there had been voluntary waiver or his concession

the sane, and only summarily stated that his right to

counsel had been viol ated under Rule 42. The Appeals

SCSL - TRIAL CHAMBER |



Page 26

cases

of

sees

what

t he

10

11

12

13

14

15

16

17

18

19

20

SESAY ET AL

7 JUNE 2007 OPEN SESSI ON

Chanmber sees no reason to further discuss the apparently

undi sput ed question whet her the wai ver was voluntary."

I think a fair reading of that was that there was a
hal f-hearted attenpt nade by the appellant late in the day to
make an allegation that his right to counsel had been viol ated
but the Appeal s Chanber saw no significant nerit or no merit
what soever.

PRESI DI NG JUDGE: So what was the decision then at the
appeal s | evel ?

MR HARRI SON: That there was -- there is no violation

Now, the Prosecution wants to take you through three of the

and, in doing so, show you how, on a closer reading of them

appl ying the particular facts of this case, that the concerns

the Defence are sinply not, in any way, significant.

The first case is that of Bagosora and the Prosecution

that case as standing for quite a different proposition than

was advanced. The accused in that case was given a notice of

suspect's rights and he was asked if he has any questions, and

this is at paragraph 15 of the decision. And this, again, is

I"mnot sure if there is a particular binder that was prepared
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for you by M Jordash or one of his colleagues, but it ended

bei ng gi ven Court Managenent nunber 29787.

JUDGE BOUTET: Wbuld you pl ease repeat the nunber again,
29?

MR HARRI SON:  Yes. The nunber is 29787.

JUDGE BQUTET: Thank you.

MR HARRI SON:  Perhaps | should just say, for the benefit

the Court Reporter, it is The Prosecutor v Bagosora. The nane

being spelled BBA-GA-S-ORA [sic]. Wuat you will see at
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paragraph 9 is a statenent by the Court that the accused had

demonstrated that Kabiligi did not understand that he had had

i medi ate right to the assistance of counsel. And the Trial

Chanber then went on to say in paragraph 20, that Kabiligi did

fact invoke the right to counsel at the beginning of the
interview, and that's paragraph 20. So there is a positive
finding of fact that Kabiligi actually nmakes clear or
sufficiently clear that he was invoking his right to counsel
before the interview takes off.

And the Prosecution says that that's wholly different

the circunstances before you, because the transcripts and the

audi ot ape and vi deot ape, nmake anply clear that Sesay never had

m sunder st andi ng and Sesay made clear that he was prepared to

interviewed. Now, Sesay -- sequence of events and you can

it fromthe transcript, but I'll try to summarise it for you
The sequence of events was that, once in the interview room
Sesay is shown the arrest warrant and it's read out to himand

the material part of the arrest warrant was that it was

"your arrest and detention in regards to offences committed
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the mandate of the Special Court", that's page 28333 of the
transcript.

The second thing that's done is, he is told the rights

are to be afforded to himas an accused. That is at 28333 to
28335. And then at three, the whole arrest warrant is read to
him and that's in the next pages, from 28336 to 28340.

They then read the rights of the accused and the right

the suspect. And then, in the next page, it's said:
"Q Now, the rights that I'Il read to you. So far you

under stand what |'m sayi ng?
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r, I'mgetting you."

28341.

Then Sesay is told of the right to be assisted by

or to have | egal assistance assigned.

he' s asked:

"Q Do you
"A. Yes."
Page 28342.

under st and?

It's read to himand

The seventh thing that happens is he is told of the

to remain silent.

"Q Do you understand these rights?"

"A. Yes."

And he's asked:

There is then a docunment used, which is a rights

advi senent, which is before the Court,

initialed.

The ninth thing that happens is,

and that's signed and

he's asked:

"Q So this is aright for assistance by counsel

sayi ng you understand the right of free assistance,

interpreter,
"A. Yes.

"Q Good.

and the right to remain silent?

Now we conti nue,

Hassan,

are you willing to
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wai ve the right to counsel and proceed with the

in preparation of a witness statenent; yes or no? In

words, are you willing to discuss with us your

are you willing to tell us what happened and what you

of these events?

"A.  Yes, sir.

He is then told that the entry would be audi o recorded

then he's asked:
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"Q | understand that you have indicated your

to talk with the investigator for the Special Court and
di scuss your involvenent and your collaboration wth us.
"A. Yes, sir."

"Q |Is that what you want to do?
"A.  Yes, sir."

Then at pages 28346 to 28347:

"Q And | wanted you to understand that we are not

any prom ses to you.
"A.  Yes, sir.

"Q \Whatever cooperation you are offering to the Ofice

the Prosecutor, will be taken into full consideration.
"A.  Yes, sir.

"Q Then it will be passed on at the appropriate time

the judge to be taken into consideration with -- for the
intention to use this collaboration or to take into
consideration this collaboration, whenever, you know, if

found guilty of any offence, whenever sentencing occurs,

will be the position of the Prosecutor to request the

to take into consideration, you know, whatever the



21 could be. | want to nmake sure that it is quite clear

t hat
22 there is no promise made to you here in regards to a
23 negoti ati on of sentencing, place of sentencing, or
24 whatever. It will be up to the judge to take this into
25 consi deration."
26 JUDGE | TCE: M Harrison, what page is that?
27 MR HARRI SON: 28346.
28 JUDGE | TOE: 47 -- 28346, 283477
29 MR HARRI SON:  Yes.
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JUDGE I TOE: This is where that dial ogue --
MR HARRI SON:  Yes.

JUDGE I TOE: -- appears as to the eventuality of the

intervening in ternms of sentencing if he were found guilty?
MR HARRI SON:  Yes.
JUDGE | TCE: Thank you.

MR HARRI SON:  If | could just continue, |I'lIl just redo

| ast sentence:

"I't will be up to the judge to take this into

consi der ati on.

"A.  Yes, sir.

"Q Do you understand that?

"A. Yes, sir."

Then there is a | ong persuasive and conpel ling set of
evi dence which shows that there is absolutely no difficulty in
Sesay understandi ng the content of subsequent questions,
respondi ng appropriately neaningfully or in any way having any

| ack of appreciation for |inguistic issues, contextual issues

the significant matters of fact.
JUDGE I TCE: And what can you rem nd ne of the dates of
28346 to 283477

MR HARRI SON: Yes, that's the first interview, 10 March
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2003.

JUDGE | TOE: 10 March 2003.

MR HARRI SON: That's why, the Prosecution says, we read
Bagosor a.

JUDGE ITOE: |Is there any indication as to the tinme when
the interviews started then?

MR HARRI SON: Yes, | can -- the interview, as stated in
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transcript, comrenced at 3.03 p.m, and the passage that I

been reading --
JUDGE ITOE: It comenced at 3.03 p.m?

MR HARRI SON:  Commences. And the passages that | have

reading fromare fromthe first ten pages of the transcript of
that date. So although, unlike the transcripts which we have

here, there will be an indication of particular tinmes when

are said. In the transcript, there is no such markings in the
mar gi ns.

JUDGE I TOE: My | have the benefit of this fact: [If it

i ndicated on the records, we note that he was arrested on the
10th. At what time was he arrested? On this date, when the
interviews started?

MR HARRI SON:  What | can tell you is that the meno of
M Berry, which was referred to quite a bit yesterday by

M Jordash, | think the time is indicated there. And, from

docunent, it says that he arrived at 12 noon at CID --
JUDGE | TCE: At Cl D headquarters
MR HARRI SON: At CID.

JUDGE I TOE: And that was where he was nmet by M Berry
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M Morissette al so?
MR HARRI SON:  Yes, | think that's right.
JUDGE | TOE:  Yes.
MR HARRISON: But if I -- | just want to make clear from

what | was -- the purpose of the earlier exhibit was to show

was CID, the Sierra Leone Police, who carried out the arrest.
And they woul d have --
JUDGE I TOE: At what tinme, please? I|'msorry. At what

time was that again?
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MR HARRI SON: The tinme that | have is that M Berry

at G Dat 12 noon but | can't tell you right now fromthis

docunent the exact time that CI D took M Sesay into custody.
As far as timing goes, the only other information that |

can give you at this present nonent is that, in that sanme neno

fromM Berry, it says that the arrests had been nmade by the

and the three suspects were transported to Jui Police

arriving at 1300. So, presumably, if they arrive at Jui at

and the arrest took place at CID. It nust have been a
significant nunber of mnutes before 1.00 p.m that the actua
arrest took place.

JUDGE | TOE: Fromwhat you're saying, the arrest nust

taken place sone tine before 13007
MR HARRI SON:  Yes, precisely.
JUDGE | TOE: Thank you
MR HARRI SO\ Having turned up this docunent, as

understand, the Court's guidance, perhaps it's appropriate

at this tine | ask that this docunent becone the next exhibit

the proceedings, and this docunment being one, again, with the

title "Interoffice Menborandum" |[It's addressed to a Brenda
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Hollis and G| bert Morissette fromJohn Berry, dated 17 Apri

2003, with the subject, "Contact with Issa Sesay." | should

indicate that this has Court Managenent nunbers 309 to 312

if I could just crave the indul gence of the Chanber's |ega

officer, | have a marked-up copy. | should get a clean copy,

if | could give it to themto be the exhibit.

PRESI DI NG JUDGE: Very well. M Jordash, do you have

obj ection?

MR JORDASH: | object to it being served as an exhibit
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the truth of its contents. | don't object to it being

as a statenment which was sent by M Morissette to the parties
ment i oned.

JUDGE BOUTET: Berry to Morissette.

MR JORDASH. Sorry. Was it the Berry interoffice
menorandum | don't object to it being exhibited for that
purpose, but it nust be clear that we do not accept that it
accurately depicts the events

PRESI DI NG JUDGE: Very well. We'Il receive the docunent

evidence and mark it exhibit?
MR GEORCE: 223, Your Honour.
PRESI DI NG JUDGE: 223. Thank you
[ Exhibit No. 223 was adnmitted]
PRESI DI NG JUDGE: You were about to --

JUDGE BQUTET: We did have a copy of that yesterday?

not sure whether we've got it.
MR HARRI SON:  Yes, it was provided to all the parties.
PRESI DI NG JUDGE:  VYes.

MR HARRI SON: | can just give this to the Court

officer, just for his convenience now. But you'll find it at

tab 6 of the Prosecution book of authorities. And | should
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probably just explain that the reason why it's there is that,
originally, that docunment was attached to the Prosecution
response to the nmotion that was filed in 2003 by the Principa

Def ender. If you look at 309, in the top right corner

it will still be there.

PRESI DI NG JUDGE: Continue, counsel. You were about to

MR HARRI SON: Bagosora case.

PRESI DI NG JUDGE: Yes, you wanted to give us a
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1 which is authority for --

2 MR HARRI SON:  Yes. It's clear that it stands for the
o 3 authority that if you invoke your right to counsel

questi oni ng

4 shoul d stop. Because that's the finding in Bagosora. They
make

5 a finding that Bagosora invoked his right to counsel. And
t hat

6 is certainly consistent with national |aw jurisdictions and, |

7 suppose, it must be consistent with all internationa

8 jurisdictions.

9 PRESI DI NG JUDGE: So that's the proposition of |aw

10 MR HARRI SON: And it's wholly inconsistent with the
facts
_ 11 that I've read out to you fromthe transcript of what happened
in

12 the Sesay interview There was never --
di g 13 JUDGE I TOE: You're saying that Bagosora did what Sesay

i

14 not .

15 MR HARRI SON: Precisely. Again, just for the Court's

16 benefit, the finding of the statenent of the Court is at

17 par agraph 20, where it said that Kabaligi did invoke the right
to

18 counsel at the beginning of the interview

19 PRESI DI NG JUDGE: So it was cited yesterday for what

20 authority? Wat was the proposition?



21 MR HARRISON: | think it was cited for the genera

22 authority that whenever there's inproper conduct of any type -

23 PRESI DI NG JUDGE:  Yes.
24 MR HARRI SON:  -- a statenent should be rul ed
i nadm ssi bl e.
25 At any rate, it should be ruled involuntary.
26 PRESI DI NG JUDGE: Very wel | .
27 MR HARRI SON:  Nornally inadm ssibility would be the next
28 st ep.
29 PRESI DI NG JUDGE:  Thanks.
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1 MR HARRISON: If | could just do one nore housekeeping
f 2 matter. M Justice Itoe was posing questions about the tinmng
o

3 the arrest, and I'Il informthe Court that there is also a

4 declaration from G| bert Mrissette, which is part of the sane

5 bundl e that was given to the Court by the Prosecution. And
what

6 it says there, in the first paragraph, is that, "I first saw
| ssa

7 Sesay on 10 March 2003 at approxi mately 1200 hours when |

8 attended to CID HQ for his arrest."”

9 And, again, the Prosecution applies to have this
docunent

10 become the next exhibit. This docunent is dated 22 Apri
2003.

11 It has the heading "Declaration," and then it is signed by

12 G lbert Mrissette. And, again, Court Managenent gave this

13 docunent a nunber and the nunber is from pages 344 to 346.

14 PRESI DI NG JUDGE: M Jordash, do you have any objection
to

15 the docunent being exhibited for the same -- yeah, go ahead.

16 MR JORDASH. The same position as regards the M Berry -

17 PRESI DI NG JUDGE: The last one. Very well. The
docunent

18 will be received in evidence and marked Exhibit 223.

19 MR CGEORCE: 223, Your Honour.



20 PRESI DI NG JUDGE:  Yes.

21 [ Exhibit No. 223 was admitted]

22 MR HARRI SON: |If the Chanber's legal officer requires a

23 copy, | can provide himwith one. The second deci sion upon
whi ch

24 sonme reliance was nmade yesterday is that of Delalic, and the

25 Prosecution wants to make sone conments on that.

26 JUDGE ITOE: |Is that the second of your three cases
you're

27 referring to?
. 28 MR HARRI SON:  Yes. Again, this was handed up, | think
in
. 29 the first bundle provided by M Jordash. At any rate, the

Irst
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page has Court Management nunber 29800. And this case left

anbi guity about Rule 92 and there was a bit of a discussion

the Court.

Al | can say is that Rule 92 was not cited in the
at all. A nost all of the other rules are cited and quoted in
full in the decision, but Rule 92 was not. And | can only

suggest to the Court that what happened was that this was a
Def ence notion for exclusion, so the Defence would not be
interested in trying to invoke Rule 92. But, at any rate, the

decision is wholly silent on the proper construction of Rule

as it exists in the I CTY.

This is a case where it's of crucial significance that

Court found two separate statenents: One adnissible; one not.
And the reason for that, the accused in this case was called

Mucic. And Micic gave a statenent to the Austrian police on

March '96. That statenent was found to be i nadm ssible,

because under Austrian law there is no right to have your

present for an interview, and the tribunal found that would be

contrary to the rules of the ICTY, and it sinmply could not be
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uphel d. But that statenent is on the 18th. On the 19th, 20th

and 21st of March, the three subsequent days, Micic talked to

OTP and gave a statenent. That statenment was found

And at paragraph 20, the Trial Chanber tal ks about the two
different interviews.

And what was being alleged by the Defence about the

statenents was, firstly, that the accused had an i nperfect

under st andi ng of the meani ng and scope of his rights because

the difference in cultures and | egal systens. The second

that was all eged was, they challenged the waiver that Micic
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made.

JUDGE I TCE: An inperfect understanding of ?

MR HARRI SON:  The rights, legal rights, because of the
difference in cultures and | egal systens. Micic being, as

think about it now, I'mnot sure if he was Serbian or

At any rate, he's not Austrian. So there's Austrian rules and

|aw and there's also the ICTY | aw and, presunmably, the

was that Mucic wasn't familiar with either. But the second
chal l enge was that to the waiver of the right to counsel. And
they did this by trying to point to a missing link in the
evidence, a gap intinme, a silence in the tape. The third
chal  enge was to the oppressive nature of the questioning.

Now, you'll find the Court dismissing each of these in

decision. In the first one, the cultural argunment was

at paragraph 59. And, frankly, | think that's a pretty easy

to disniss and | won't say nuch about it.
The second one, there is an argunent that there was a
di scussi on when there was no recording going on. And that was

the allegation. Now that was disnmissed, that allegation, and

was found that the accused understood he had a right to
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during the interview He was aware of that right to waive his

right to counsel. And that's at paragraph 62 and 63. And

the Court said there was that, reading from62, the challenge

the Defence of the waiver of the right to counsel is based on

specul ation of what m ght have transpired between M Abri bat

the accused in an unrecorded part of the interview Defence
counsel has not suggested exactly what was said, but infers
the exercise of the right to counsel nust have been di scussed

the nmeeting. This is inferred fromthe expression, "in
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accordance with our previous conversation,” on the first day

guesti oni ng.
The Prosecution denies that they entered into any such
di scussion. M Abribat, who was alleged to have held the

unr ecor ded di scussi on, has deni ed such di scussion. Hi s

was that he nmerely asked the suspect, through an interpreter

whet her the accused woul d agree to the recording of the

by both audi o and vi deo.
And the third argument that was advanced was that of

oppressive conduct. Now, this is sonething which | understand

be significant in English law. | don't know that it's

significant anywhere else. But the way | understand it is

it refers to oppressive conduct as the nost recent addition to
English | aw of evidence, of grounds enabling the exclusion of

statenents. And this discussion takes place at paragraph 66

69 of the Delalic decision and, ultinmately, the Trial Chanber

said there was no evi dence what soever of oppressive

And, again, the Prosecution here is telling the Court

there was no oppressive questioning, at any point in tine.
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Breaks were taken, appropriately: Cigarette breaks were

I unch breaks were taken; washroom breaks were taken. By

at the videotape, you can see that the interview took place in
confortabl e surroundi ngs, confortable chairs, tables in front

there of all the people. There is nothing to suggest that

was even a hint of an attempt at oppressive questioning.
PRESIDING JUDGE: Did it give particulars of oppressive,
sanmpl es of oppressive questioning in that case?

MR HARRISON: In this particular case they did not, but

can tell you --
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PRESI DI NG JUDGE: In other words, it was a kind of

kind of allegation lacking in particulars.

MR HARRI SON: Yes. What is said in the statenent or in

decision, rather, particular reference is nade to a decision

the English Court of Appeal

PRESI DI NG JUDGE:  Yes.

MR HARRI SON:  Regina v Prager from 1972

PRESI DI NG JUDGE: Prager. Yes.

MR HARRISON: And | think that's sinply put in to give a
definition of what the English courts treat as oppressive.

PRESI DI NG JUDGE: Oppressive questioning. But the

courts woul d never want to give an exhaustive definition of

an oppressive questioning would be. [It's not consistent with

pragmati c approach of the judges.
MR HARRI SON:  What you do find at 69 is really a

description of what the Prosecution did during the

such as, there is evidence that, notw thstanding the

duration of the interview, there was nothing oppressive. The

accused was given refreshnments during the exercise, and he had
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opportunity to rest at intervals. There was no evi dence that

duration of the interview excited in himhopes of rel ease or

fears which made his will crunble, thereby pronpting

he ot herwi se woul d not have nuade.
PRESI DI NG JUDGE: Perhaps we should take a break at this
poi nt and come back and hear you further.
[Break taken at 11.35 a.m]
[ RUFO7JUNO7B - MDJ
[ Upon resuming at 12.15 p.m]

PRESI DI NG JUDGE: M Harrison, please, continue.
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MR HARRI SON: | believe there was a resubm ssion

with respect to instances in the transcript where what nmay

been recorded woul d be sonething |ike "mmhmi' as opposed to

clear affirmative "yes" or "no.
JUDGE I TOE: M Harrison, before you get there, you were

treating us to three cases. You had done Bagosora, you've

Delalic. Was there a third one?

MR HARRI SON: I ndeed there is. |I'mintending to keep

in suspense for one nore ninute.
JUDGE ITCE: Al right. GCkay.

MR HARRI SON: What the Prosecution wanted to nake cl ear

that instances where that may exist in the transcript, there

al ways recourse to the videotape to observe the full and

context where the informati on being conveyed becones

cl ear.
And the Prosecution says that, by |ooking at the video,
there can be absolutely no anbi guity whatsoever as to the

under st andi ng of Sesay and the content of his comunication
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And the third decision is Halilovic, which was referred

yesterday and, again, | believe that was contained in the

bundl e of authorities prepared by M Jordash and Ms Ashraph

the benefit of the reporter, Halilovic is HAL-1-L-OV-1-C
Al though there is a Trial Chanber decision contained in the

bundle, I"'monly going to refer to the Appeal s Chanber

which you will find at 29824.

The Prosecution certainly agrees that this is a

case and it's one of the only other Appeal s Chanber decisions
that's being put before you. And we also say that, on a close

readi ng of the case, it entirely supports the subm ssions that

SCSL - TRIAL CHAMBER |



Page 41

i ssue

its

Pr osecuti on

t hat

admi tting

this

t ake

do

10

11

12

13

14

15

16

17

18

19

SESAY ET AL

7 JUNE 2007 OPEN SESSI ON

we' re maki ng.
The first issue and, in fact, ultimately for the

devel opment of law in this area, perhaps the nost inportant

the Trial Chanber dealt with was a procedural one because what
happened in the Trial Chanber is that the Prosecution sinply

stood up at the Bar table, holding the accused's statement in

hand. There's no witness in the courtroom and the

sinply tendered the entire statenment of the accused. And the
Trial Chanber allowed that process and, ultimately, the Tria
Chanber said that the statenent was admi ssible. Now, things

change at the Appeal s Chanber. But what stays the sane is

the Appeal s Chanber nmde clear that the procedure for

the statement was | awful .

For the benefit of the Court, |I'Il just tell you that

first issue about the procedural matter is stated at paragraph

and then the answer given by the Appeals Chanber, which |'lI

you to, is at paragraphs 14, 16 and 19.
VWhat the Appeal s Chanber said, at paragraph 14, is that

with respect to the appellant's first argunment, that the Rules
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not permt a record of an interview with the accused to be

tendered into evidence unless the accused has chosen to

or has consented to the tender. The Appeal s Chanber does not
agree that the Rules inpose such a categorical restriction
It then goes on in 15, 16, 17 and 18 with sone further

di scussi on but, at paragraph 19, the Appeal s Chanber says

"The Appeal s Chanber is not satisfied that the Tria

Chanber breached its own guidelines for application of

best evidence Rule that w tnesses nust always be call ed.

The guidelines reflect the | arge nmeasure of discretion
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the Trial Chanber has to determ ne under the Rule

or not it is necessary in the particular circunstances

case to call witnesses to establish the authenticity of

docunent as the best evidence. Were that docunent is

record of interview with an accused and the Tri al

is satisfied that the interview has been conducted in

conpliance with Rule 63, which includes application of

recordi ng procedure of Rule 43 and adherence to the

requi renents of Rule 42A(iii), it is well within the
di scretion of the Trial Chanber not to require further
evi dence of the circunstances of that interviewto
establish its authenticity."

So we say -- and the tining of this case is that this

precedes Ntahoboli by one year. This decision is 19 August

The Appeal s Chanber decision in Ntahobali is Cctober 2006

we --

JUDGE BQUTET: M Harrison, if | may, |'mnot famliar

all the procedure they follow at ICTY, but it would appear

the readi ng of these paragraphs you've just referred to, that

a

So
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they have, as part of their procedure, what they cal

about rules of evidence, as such. It would appear, from ny

reading of this, that in dealing with whether it's

of evidence or any other matter of an evidentiary matter, that
they have guidelines that they do foll ow
Now, whether or not it's they nust follow or not, and it

may be what they are discussing, so |I'mjust trying to seek

clarification on that because they appeared, the Appeals

seenmed to be discussing the conpliance or non-conpliance of

guidelines and if -- in light of the discretion that a court
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have or may not have. So I'mjust trying to see if ny reading

this is relatively accurate.
MR HARRISON: | think that is accurate. [|'Il forward to

the Chanber's legal officer a case which is called Prosecution

Martic, MA-RT-1-C, and the date of the decision is 19

2006. You will see attached to it a docunent called "Annex A

Qui del i nes on the Standards Governing the Adm ssion of

And | understand it's a common practice at the beginning of a

case for the Trial Chanber to ask the parties to make

on what they think should be the appropriate standards or
practices for the adm ssion of evidence. And then a Trial
Chanber can draft those guidelines as it deens appropriate for

the case. And this would be -- | can tell you that this one

statenent of 12 guideli nes.

PRESI DI NG JUDGE: For ny benefit, could you give ne the
preci se ground of appeal in the Halilovic case to which the
Appeal s Chanber provided a preci se answer?

MR HARRI SON:  Well, there were two grounds of appeal

PRESI DI NG JUDGE: Yes [overl appi ng speakers].

MR HARRI SON: The first one was that the accused said it
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was i nperm ssible for the Prosecution to tender the accused's
statement fromthe Bar table without admitting it through a
Wi t ness.
The second issue was the voluntariness of the interview
PRESI DI NG JUDGE: Thank you, very nuch. Did they answer
the second question?
MR HARRI SON:  Yes. And I'll take you to that right now.
What was being all eged was that at |east two inducenents

had been made to Halilovic. The first inducenent was that the
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1 accused had relied upon a letter fromthe Prosecutor, which

2 stated that full cooperation could have a positive influence
on

3 Hal il ovic's provisional rel ease.

4 And, secondly, there were alleged agreenents with the

5 Prosecution that were referred to in an interview on the

6 transcript, and the Prosecution did not respond to these

7 all egations as they cane up in the interview So, there is a

8 statenment made about an agreenent and silence fromthe

9 Prosecution as to: Do you agree, don't agree, whatever

10 Now, this second issue was conpounded for the
Prosecution

11 because it was again raised at a status conference, in court,

12 where the Defence counsel said that the indictnent would be
. 13 wi t hdrawn and, again, the Prosecution does not respond to that
in

14 a way satisfactory to limt or persuade the Appeal s Chanber
t hat

15 it had acted appropriately.

16 Now, what's different about Halilovic is that there is
no

17 suggestion here, on the evidence before you in Sesay, that any

18 i nducenment has been made to Sesay, at any point in tinme. And

19 there is inmportant reasoning in Halilovic which, even though

20 ultimately, the trial -- the Appeal s Chanber excl uded

Hal il ovic's
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statenent, there is inportant reasoning which also should be

in this case
JUDGE I TCE: Let ne get this very clearly: You are

asserting affirmatively, and | would say relatively clearly,

in the subm ssions that have been nade by M Jordash

the records and the transcripts and all that we have before us

the exhibits, no inducenment has been nade to M Sesay; is that
what you are affirning?

MR HARRI SON: Yes, that's the Prosecution's position
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JUDGE | TCE: Thank you.

MR HARRI SON: But Halilovic is inportant because of what

does decide about this issue of voluntariness of a statenent
because this is --

JUDGE ITOE: If | may cone in. | don't know, we'll go
through the Halilovic case later. Wat would you say about a

letter, the letter, or what did the Appeal s Chanber say about

letter that was witten by the Prosecution to M Halil ovic,

giving himthe inpression that cooperation mght facilitate

application for a provisional rel ease?

MR HARRI SON:  Yes. And what the Appeals Chanber said is

par agr aphs 38 and 39.
JUDGE | TCE: VYes.
MR HARRI SON:  And they said:

"While the statenment nmay have provided an incentive to

appel lant to cooperate, it is not unreasonable to

that it did not have the effect of rendering that
participation involuntary."
So there is a distinction between an incentive and

somet hi ng which is an inducenment which does render
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i nvol unt ary.
And the Appeal s Chanber goes on a bit nore to say the

following -- it goes on to say and, again, this is -- | am now

the bottom of paragraph 38, and it's the last full sentence.

says:
"In other cases, however, the inducenent is sinply an

incentive. The fact that the accused nay have taken

i ncentive into account when deci di ng whether to

does not nean that the defendant was not acting
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voluntarily. Under the circunstances of this case, the
Appeal s Chanber is not satisfied that the Trial Chanber
erred in finding that the statenent of the Prosecution
that the appellant's cooperation could have a positive

i nfluence on the Prosecution's position in respect of an
application for provisional release, did not have the
effect of rendering the appellant's participation in the
interview involuntary. Wile that statenent nmay have

provided an incentive to the appellant to cooperate, it

not unreasonable to conclude that it did not have the
effect of rendering that participation involuntary."”
Then at paragraph 39:

"However, although the Prosecution's statenment may not

been of such a nature as to coerce the appellant into

cooperating with the Prosecution, it does not underm ne

nature as an i nducenent understood as an incentive to

cooperate. This was a relevant factor to be considered

the Trial Chanber in considering whether to permt the
tender of the record of interview fromthe Bar table and
the Trial Chanber erred in failing to take into

consi derati on when exercising its discretion to admit
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record of interview"
That's the error made by the Trial Chanber. It didn't

consider it. It threwit out. The baby went with the bath

and the Trial Chanber said: No problem The Trial Chanber

to have at | east considered it as a factor in its ultimate
deci si on.

JUDGE | TOE: And the Appeal s Chanber did not think that

could, of its own nmotion, visit that particul ar aspect that
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not conceded by the Trial Chamber? O course, it did not.

MR HARRI SON:  No, of course they did visit it because --

JUDGE I TOE: They didn't visit it because they feel that
the Trial Chanber did not raise it.

MR HARRI SON:  No, no, the Appeals Chanber -- that's the
reason, or one of the factors why they overturned the Tria

Chanber decision. That was the error nade by the Tria

that it did not consider the incentive as a factor.
PRESIDING JUDGE: |'malso interested in [indiscernible]

qui te frankly, when you -- those passages that you' ve cited

not | eave ne convinced that the Appeal s Chanber did

in a very convincing and persuasive way, one, the distinction
between an incentive in such circunstances, and an inducenent.
And then, secondly, the legal effects of, one, an incentive as

distinct fromthe legal effects of an inducenment. It was

alittle of nore there is a distinction, one is an incentive

one is inducement. So here we have a recipe for clear debate

to what really -- and particularly when they got to the point

even suggesting that an incentive nmay not even have anounted



20 an inducenent. Virtually they are saying this is a very

delicate

21 borderline, ill-defined and perhaps sonme gui dance coul d have
cone

22 fromthemas to exactly where an incentive ends and where an

23 i nducenent begi ns.

24 MR HARRI SON:  Fortunately for all of us, | don't wite

25 them | just try to read them

26 PRESI DING JUDGE: W're all learning, M Harrison
that's

27 all.

28 MR HARRI SON: | understood your conment but | think
can

29 give you a little bit nore assistance.
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PRESI DI NG JUDGE:  Yes.

MR HARRI SON: By continuing on with the decision

as | indicated earlier, there were two argunents or two

conmpl aints being nade. One has to do with this assertion

if you cooperate, we'll consider provisional release, we'll
consi der bail.

The second one had to do with this alleged agreenent

the indictment would actually be withdrawn, if you cooperated,
and this cones up out of the interview and the Trial Chanber
deals with it in the very next paragraph, 40. And what had

happened was, the interview was taking place. There's a break

the interview and, after the break in the interview, wthout

clarification on the record of what these agreenents

were. There is sinply no reference to it. And at paragraph

this is what the Trial Chanber says. It says:
"This break in the record and the statenents nmade by the

appel l ant and his counsel prior to that break provides

support to the appellant's argunent that he woul d not
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cooper ated absent those agreenents. The Appeal s Chanber

satisfied that the Trial Chanber erred in failing to

this factor into account in its assessnent of the
voluntariness of the interview "

So again, we have got a first factor. W have now got

second factor. | will take you to the third factor in a

but, this alone, does not |ead the Appeals Chanber to rule

the statenment's involuntary. |It's another factor to be
consi der ed.

And again, the Prosecution wishes to nake clear that in

view there is nothing simlar in the Sesay tapes to what took
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place in Halilovic. In Halilovic, if I can just read part of
paragraph 40, and this is the fourth Iine down, the second
sentence, it says:
"In dealing with this allegation the Trial Chanber noted
that at one point in the interview the appellant and his
Def ence counsel raised the issue of certain agreenents
reached with the Prosecutor and asked for a break in the
interviewin order to clarify whether those agreenents

reached with the Prosecution were to be respected.

the break the interview continued w thout any

on the record of what those all eged agreenents were.

Trial Chanber placed no enphasis upon this break in the

interview and the Appeal s Chanber finds that it erred in

failing to do so."

We say that there is nothing akin to that in the Sesay
transcripts.

And the third factor, which is a very significant one in
t he Appeal s Chanber's reasoning, is that they found that the
Trial Chanber failed to take into account the inadequate
representation of the appellant by Defence counsel. That is

di scussed at quite sonme |ength from paragraphs 55 to 62. But
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concl usion can only be that counsel was inconpetent.

It's on the basis of these three separate factors al
existing in Halilovic that the Appeal s Chanber overturned the
Trial Chanber's decision and ruled the statement to be
i nadm ssi ble. The Appeals Chanber still agreed with the

procedure adopted; it was only the admissibility of the

t hat was overturned

The Prosecution wants to advise the Court, and feels
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to do so, that the transcript of 31 March 2003, although being

accurate, does not include a brief conversation during the

break between M Mbrissette, M Berry and M Sesay, during

M Morissette --
MR JORDASH. (bj ection
PRESI DI NG JUDGE: What is the objection, M Jordash?

MR JORDASH: Well, | anticipate M Harrison is about to

what M Berry or M Morissette told himlast night to explain

conversation off tape which would breach, we would subnmit, the
order of this Court which gave -- Your Honours delivered this
nor ni ng.

PRESI DI NG JUDGE: Yes. What is your response to that,

you are about to cross the red line, so to speak?

MR HARRI SON: Well, the Prosecution understands that it

an et hical obligation because representations had been nmade
previously.
PRESI DI NG JUDGE: But we have said you are at liberty to

make suggestions and in the forns of submnission provided you

within the records, and our ban this norning was that you are



and

20

21

22

23

24

25

26

27

28

29

supposed to inmport any extrinsic material in support of your
submi ssions, but that you are perfectly at liberty within the
context of the records to nmake suggestions in the form of
submi ssions, or vice versa to the Court. And of course the

question really now is whether you are crossing the red |ine,

whet her what you want to -- you are referring to nowis
extrinsic.

MR HARRI SON:  Yes.

PRESI DI NG JUDGE: It is extrinsic?

MR HARRI SON.  Yes.
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PRESI DI NG JUDGE: Then it certainly infringes upon our

ruling this norning, except you can persuade us that perhaps

particul ar point that you want to submt to the Court clearly

perm ssible within the confines or the lints of our ruling

nmorni ng. Let's hear what you --

MR HARRI SON: The Prosecution -- we sinply understand an
ethical obligation to exist and if the Court rel eases us from
that then --

PRESI DI NG JUDGE: In other words, you have an ethica
obligation to say sonething?

MR HARRI SON: That is the rules, | think, |I am bound by,

but I amnot seeking to challenge the Court's ruling and

PRESI DI NG JUDGE: Yes. Well, persuade us.

MR HARRI SON: | understand the rule to be that if

has been said to mislead or potentially cause a mi sl eading
under st andi ng - -

PRESI DI NG JUDGE: You have a duty --

MR HARRI SON:  -- that the Prosecution --

PRESI DI NG JUDGE: Has a duty to correct that.

MR HARRI SON:  That is ny understandi ng.
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PRESI DI NG JUDGE: M Jordash, would that be sonething
outside his scope? |If sonething has been said here, which may
wel |l anount to a misrepresentation, either inadvertent or not

i nadvertent, wouldn't there be an ethical duty to correct

bot h si des?

MR JORDASH. Well, perhaps M Harrison could give

and better particulars as to who has done the n sl eadi ng, what

the statenent was which was the misleading statement, and from
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that we m ght be able to infer what his ethical duties upon

he relies, in fact, are. But to sinply say: |'ve got an

duty because of some unspecified nisleading, |eaves us al
sonewhat in the dark.

PRESI DI NG JUDGE: But if thereis, if he is convinced

sonet hing that had been said here ought to be corrected, or
probably was said inadvertently or probably with intention to
m sl ead, is he discharged fromhis ethical obligation to
hi ghl i ght that?

MR JORDASH. Well, it depends what it is.

PRESI DI NG JUDGE:  Yes.

MR JORDASH: We don't have enough information to know

it is.

PRESI DI NG JUDGE: In other words, you need further and
better particul ars?

MR JORDASH. Well, yes, because it might, by adhering to

that ethical duty, it mght breach another ethical duty; that

the duty to follow the orders of the Court.
PRESI DI NG JUDGE:  Yes.
MR JORDASH: So unl ess we have further and better

particulars as to --
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PRESI DI NG JUDGE: Because when the two conme into

we certainly expect to -- the Bench will have to reconcile --
MR JORDASH:  Yes.
PRESI DI NG JUDGE: -- this difficulty.

MR JORDASH: It's unclear as to whether the statenent

m sled cane fromthis side of the roomor fromthat side of

room and what the contents of that statenent were.

PRESI DI NG JUDGE:  Yes.
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MR JORDASH. So whilst | trust M Harrison to judge his

ethical duties, what | would like to knowis where are we

so that we don't end up adduci ng evi dence whi ch ought to be
properly adduced through the nmouths of M Berry and
M Morissette.

PRESI DI NG JUDGE: Wl I, perhaps we need to know what was
the so-called nmsleading statenent; is that a way -- a way of

begi nning and see whether that could help us out of this

MR HARRI SON:  Yes. Frankly, | would not be able to

it on -- off the transcript.

PRESI DI NG JUDGE: | see. But give us a sunmary, a kind
nut shel I .

MR HARRISON: | think I may have left the inpression --

PRESI DI NG JUDGE:  Yes.
MR HARRISON: -- with the Court --
PRESI DI NG JUDGE:  Yes.

MR HARRI SON:  -- that the transcripts contained every

ever uttered on the days between a Prosecution person and
M  Sesay.

PRESI DI NG JUDGE: And that is what you now seek to
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MR HARRISON: | think |'ve uttered the words that there

a nmeeting during the lunch break

PRESI DI NG JUDGE:  Yes.

MR HARRI SON: And | feel as if I've conplied with ny
pr of essi onal obligation.

PRESI DI NG JUDGE: Yes. Is that -- what is the

about that M -- if there has been sone kind of false

created in the Court on an issue, these issues which are so

i mportant, and counsel now says he feels obliged to correct
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by presenting some factual scenario, would that really border
upon the inpermissibility that you are alleging here?
MR JORDASH. Well, perhaps it's nme, but perhaps |'m not

followi ng, but if the Prosecution now are seeking to describe

contents of a conversation off tape, during lunch-tinme, then

breaches the Court's order. | cannot see how that relates to

statenment just made, that the transcripts don't -- isn't

completely verbatim | don't follow the connection between

two. If a conversation was had at lunch-time off tape, and
M Harrison wants to refer to it, by his own argunent it's

irrel evant because what's relevant is what's on the

If there are natters on the transcript, or there are

matters which ought to have found their way onto the

but the transcribers didn't transcribe them then that's a

different matter. Then of course we -- if they are rel evant

need to know what they are. So, there are two separate issues

and I'mnot sure how the two relate at this given nonent, if

all.

JUDGE BQUTET: | think you are talking of different
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My understanding is not to try to introduce the nature and/or

content of whatever discussion may have taken place but sinply

rectify the record that M Harrison -- where M Harrison would

have stated that the transcript contains all of the

that may have taken place at any given tinme between the

and the Prosecutors or the investigators. He is now saying

well, if he said so, it's not accurate because there is at

one occasion where it was not the case w thout the reporting

words that were discussed or said at that tine.

MR JORDASH: Well, if all that the Prosecution want to
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is put into this Court words which ought properly have found

their way into the transcript --

JUDGE BOUTET: No, it's not words, M Jordash, it's

to rectify the record if he has -- in his recollection he

he has stated to this Court that all conversation with Sesay

been recorded and are in the transcripts. He has now

that at least one is not there. That is all he is saying. He

not reporting that conversation at all
MR JORDASH: If that's the sumtotal --

JUDGE BOQUTET: Well, that's ny understandi ng of what he

trying to do.

MR JORDASH. That is not where we were going at the tine
obj ect ed.

JUDGE | TCE: That is true.

MR JORDASH: Thank you, Your Honour.

JUDGE BOUTET: M Harrison, have | described your

correctly?

MR HARRI SON: Yes. That's, | feel as if | have conveyed

the informati on, and that concludes it.
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The Prosecution would like to finish before 1.00 and, in

doing so, | would like to refer to what the Prosecution

understood to be sonme of the specific references being made by

Sesay.

JUDGE BQUTET: W t hout

at the risk of delaying you,

Hal il ovic at page 29835, the very |ast

where they discuss voir dire,

to the very first issue, as

necessarily require the holding of a voir dire,

SCSL -

i nterrupting you,

M Harri son,

I would like you to address on

Iine of paragraph 46,

because that was an issue

such. They concl uded this does
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m ght be -- there may be certain advantages in doing so.

MR HARRI SON:  Yes. And the Prosecution accepts that as
bei ng a reasonabl e and appropriate statenent of law. W don't
see that as being in any way different fromthe finding of the

Appeal s Chanber in Ntahobali, where the -- | think if there is

qui bbl e between those two Appeal Chanber's decisions it may
sinmply be that Ntahobali seenmed to have a sonewhat greater
aversion to the notion of voir dire as a termbut, as for the

content, | don't think they were adverse to it either. What

on in avoir dire
There are four brief allegations that | can cover off
qui ckly. The Prosecution understood that at page 29355 of the
transcript there was sonme formof inproper conduct. The
Prosecution denies that entirely. There is absolutely nothing
i nproper. There is no inducenment suggested of any kind there.
The sane coments woul d be nade with respect to a
suggesti on made at page 29348, which refers to Sesay saying

sonet hing during the break, but this is what nakes it

fromHalilovic. In Halilovic, sonething was said during a

but everyone forgot about it; no one discusses it. At 29348

see the investigator doing the right thing. He says: "During
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the break | heard you say this. Wuat is it you want to say?"

And he is given the opportunity to do it. That is

And, at page 29357 to 58, again, there is absolutely
not hi ng i nappropriate and, if | can just advise the Court, or

turn the Court to a couple of lines there. |It's at 29358, and

this juncture the interviewis taking place, and there is a
question at the top of 29358.

"Q The other day we spoke about credibility in regards
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1 you telling the truth so that sonebody el se is not going
to
. 2 get up on the stand and testify that what you're saying
is

3 not true and they can prove it by providing other

4 W t nesses.

5 "A.  Yeah.
. 6 "Q That's why it's inportant that whatever we discuss
is

7 the truth.

8 "A. That's why |'m always saying that whatsoever | told
f 9 you, you know, it's recorded and you are taking m nutes
0

10 what we are discussing, you know. That okay, like, for

11 exanpl e, these charges that cane in, you know.

12 "Q Wich ones?

13 "A. The charges. | have 17 charges

14 "Q Yes.

15 "A. Fromthe Special Court.

16 "Q Yes.

17 "A. That |'mresponsible for what happened in Freetown.
I

18 was not in Freetown. "
) 19 There is never a time when the accused was not aware
t hat

20 he was the indictee.
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JUDCGE I TCE: What page is that again, please?
MR HARRI SON: | was reading from?29358. It's the

transcript from 31 March 2003. The Prosecution nmakes a

representation to the earlier ones at page 29535 where we

under stood a conpl ai nt was made of inproper conduct. That

is absolutely nothing inproper in what took place. | wanted

take you to, very briefly, 29388.
JUDGE | TCE: 297

MR HARRI SON: 29388, just so the Court has a bit nore
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appreciation for the dynanmi cs and the environnment that was
existing. This is the beginning of the interview on 14 Apri

2003. And the rights advisenent was again read this day, as

was read every day, and as it's read out the transcript

the first accused respondi ng to whet her he understands these,
saying "Of course. He says, he indicates stating "of course"

when he's referring -- asked about the right to, or his choice

whet her to waive counsel. And there is absolutely no

in any of these of the first accused' s willingness to take

inthe interview. Nor is there any evidence of any coercion

any ki nd.

And the context is also denpnstrated on the follow ng

At 29389, where M Berry says, "I'll have you initial there

me, please", referring to the document, the rights advi senent,
and M Sesay says, "Yeah, but this, I'mnot doing it without

breakfast, you know. You can't start a job when you people

breakfast and | don't have breakfast, you know." M Berry,

breakfast is com ng but we can go through the paperwork while
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are waiting."

Then on the foll owi ng page M Sesay again says, "It's

important to have breakfast in the norning before go to job,

know' and it's provided to him as are all his other requests.
PRESI DI NG JUDGE: W have no intention of rushing you
MR HARRI SON: | am going to finish
PRESI DI NG JUDGE: But if you want to finish then we will

just let you have your way but | was thinking that you night,

course, be -- also the possibility exists that we may have

questions fromthe Bench, but if you want to finish now, it's

right.
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1 MR HARRI SON: Five mnutes is all | need.

2 MR JORDASH. | should say | have got, sorry to
interrupt, |

3 woul d be seeking a ten mnute rejoinder.

4 PRESI DI NG JUDGE: Well, that is another point and |
t hi nk

5 perhaps we -- | think it's tinme.

6 JUDGE I TOE: W have no end to the process.

7 PRESI DI NG JUDGE:  Yes.

8 JUDGE I TCE: | nean, there will be no end to this
process.

9 There has to be an end to this process. W have to end it

10 sonewher e, sonehow, because we can't be -- it will be an
endl ess

11 ranboire, you know, of the ball in the tennis court here.

12 PRESI DI NG JUDGE: Gentlenmen, we certainly are minded to

13 take our lunch break now. W will recess for |unch, cone
back,

14 give the Prosecution a chance to wind up and then, in case
t here

15 are sone questions fromthe Bench but, of course, in case

16 M Jordash wants | eave, we nmay hear an appropriate application
at

17 that point. D d you want to say sonmething? Al right. W
will

18 recess for lunch. W resume at 2.30 p.m

19 [ Luncheon break taken at 1.03 p.m]
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[ Upon resuming at 2.56 p.m]

PRESI DI NG JUDGE: The Prosecution will continue with

reply.

MR HARRI SON:  Yes, | will just continue on making a few
brief points. One of the argunents that the Prosecution
under st ood bei ng advanced was that the accused's inexperience
with the | egal system should be a factor to be taken into
consideration. That rmay well be part, in the Court's view, of

the so-called cultural argunent that was advanced in the
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case that | referred to earlier, in one of the cases being

upon by the Defence. That was dealt with in quite short

and di snmissed as being without any strong basis, and we sinply

say the sanme thing: That the witness clearly understood all

the significant features and there is no linguistic difficulty
what soever. There's also, | think --

JUDGE I TOE: What do you say to M Jordash's argunent?

just want to bring it up at this stage, that this was a nman

was in the bush for so many years, and he was arrested. Spent
his time in the bush. He did not have a clear or proper

under standi ng of the procedures that he was goi ng through

woul d you contextualise that with the decision in the

case?
MR HARRI SON: Halilovic or Delalic?
JUDGE I TCE: Delalic, I'"'msorry, Delalic.

MR HARRI SON: | think the context is this is also the

person who was with President Cbhasango, President Konare,

Presi dent Kabbah, attending UN neetings, attending all kinds

hi gh -1evel neetings where sophisticated --



20 JUDGE I TOE: In sone he del egated peopl e

21 MR HARRI SON:  Well, he has already said though, you have
22 heard the evidence that he was the person who went to these
23 significant neetings of heads of state. And this shows the
ot her
24 context --
25 JUDGE I TOE: You're suggesting that he had the
intell ectual
26 capacity to interact with those huge el ephants?
27 MR HARRI SON:  Well, he's saying he did do it.
28 JUDGE | TCE: I n that context?
29 MR HARRI SON:  Yes.
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JUDGE I TOE: Al right. Ckay.

MR HARRI SON: I n addition, there was sone reference
made to signs of distress. | take it there's a reference to
first accused crying during -- | think it's the first

The Court recalls witnesses here who cane forward were crying

court, suffering great distress, and yet within nonments were

to continue on in this environment and we suggest that's

not a significant factor.
We' d suggest that on any reading of the transcripts that

it's clear that the first accused knew exactly what was goi ng

t hroughout the interviews, and there can be no suggestion

in any respect, he was m sl ed.

There are other allegations that we understood to have

put forward. The Prosecution would like to say globally that

rejects themand says they are not significant and ought not

be countenanced by the Court.

I"l'l conclude ny remarks at that point. |[|'ve also been
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instructed, however, to advise the Court that if it's the

view to hear witnesses, | had previously asked M Mbrissette

M Berry not to go anywhere this week, and they did not. They

have currently nade arrangenents to go to two separate

next week out of the country. W all realise the pressures

currently inposed upon the Court and what we're asking is if

Court could give an indication, as soon as it can, as to what

intentions mght be, that would be of great assistance to the
parties. Those are the only remarks | w sh to make.

PRESI DI NG JUDGE: Thank you. Before you sit down, |'d

to pursue the nmetaphor of lifting the veil a stage further and

ask you to briefly address ne, of course, having regard to the
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reply that you' ve given this norning, whether there's any

or objection in principle, given the nature of the allegations

fromthe Defence, why the Tribunal should not, in the

of justice, be able to | ook behind the veil, or lift the veil

we're not satisfied that the Defence has rai sed an al nost
irrebuttal presunption of involuntariness of the alleged

statenments. |In other words, why should we not, in case we are

di sposed, | ook behind the videos and the audi o0s? Thank you

MR HARRI SON: Yes, | think the Court should, in short.

interests of justice would require that.
PRESI DI NG JUDGE: Thank you

JUDGE I TOE: Not | ooking at the videos, | nean behind

vi deos.

MR HARRISON: No. |If that's the Court's viewthat it is

the interests of justice, then the Prosecution accepts --

PRESI DI NG JUDGE: | want it to be quite clear that this

the viewthat | hold. | said that if |I'mnot satisfied that

ot her side has raised an honest irrebuttal presunption, that
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i nvol untariness of the alleged statenents, then why should not
the Court, in the interests of justice, lift the veil and see
what's behind the veil?

MR HARRI SON: Yes, the Prosecution can see no good

to say why it should not.
PRESI DI NG JUDGE: Thank you
JUDGE I TCE: Yes, M Harrison. W raised issues this

nmorning relating to oppressive questioning and issues of

were al so raised by the Defence in making its subm ssions.
want to be very brief on this, and | would like you to | ook at

Exhi bit 216 page 4, where, | suppose, the answer "Yeah" is
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provided by M Sesay with his --

MR HARRISON: | don't think this is the accused. This
somet hing from another protected witness. And, frankly, I'm
100 per cent sure if it's a person who is still protected.

JUDGE ITOE: | see. Now, is it the same with Exhibit

MR HARRI SON:  Yes, a different -- again, this would be a
third interviewee. That one, | believe, is protected.
JUDGE I TOE: |s protected?

MR HARRI SON:  Yes.

JUDGE I TCE: | see. GCkay. Al right. [I'll leave it at
t hat .

MR HARRI SON:  Actually, | better be alittle bit nore
cautious. | may have got 216 and 217 confused, and if soneone

el se can correct ne. M understanding --

PRESI DI NG JUDGE: M Courtroom O ficer, will you help us
there. Wiich is 2167

MR HARRI SON:  Yes, 216, |I'mrelatively sure renmains a
protected witness. 217 is definitely a protected person. In
view of that, | wonder if the Court would agree that both of
those exhibits could be filed as confidential ones?

PRESI DI NG JUDGE: It's so directed.
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JUDGE ITCE: | [indiscernible] with my questioning on

two exhibits for those reasons.
PRESI DI NG JUDGE: M Jordash, are you --

MR JORDASH: May | apply for a brief rejoinder? There

a nunber of discrete issues which, in ny respectfu

woul d assi st Your Honours. Firstly, there's an issue which is
relatively new, and that's the issue of the warrant of arrest.

We hadn't heard the Prosecution's position on that, and we
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like to comment, and it is hugely significant.
PRESI DI NG JUDGE: Right. W'IIl grant you | eave to argue
for a brief rejoinder.

MR JORDASH: Thank you, Your Honour. |'Il be as quick

can. The point about --

JUDGE BQUTET: But only on this issue.

MR JORDASH: Well, | have -- there are a nunber of
errors --

PRESI DI NG JUDGE: Yes, for a brief rejoinder. Leave,

we should I et you, in other words, enter this rejoinder
MR JORDASH: Sorry, |'mnot --

PRESI DING JUDGE: It's a technical issue. W want you

persuade us that you should, in fact, be entitled -- well, not
entitled, be given | eave to make this brief rejoinder
MR JORDASH. Well, with the greatest of respect to the

Prosecution, they've nade, we would subnit, sone errors of

fact and law, which we'd |like to correct, and the corrections

PRESI DI NG JUDGE: Slowy, M Jordash, so that we're able

get you right. They've made sone errors of fact and | aw?

MR JORDASH: Yes. And the corrections would take no
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m sappr ehensi ons

than around 15 or so mnutes, but it would assist Your Honours

focusing on the issues at hand.

In addition, the issue of the warrant of arrest was not
properly before Your Honours yesterday. The docunents were
served through M Hardaway and then | didn't return to the
subj ect but waited to hear fromthe Prosecution. An inportant
i ssue arises fromthat warrant of arrest, and the service or
ot herwi se of the docunments referred to therein.

So it's really to correct what we see as
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about the |aw and the facts, and to deal with this new i ssue

whi ch we haven't had an opportunity to deal with. It's

this: That the Prosecution's understanding and interpretation

the cases upon which we rely, specifically Bagosora, Delalic

Halilovic, we hadn't heard their explanation about these
docunents until today and yesterday so --
JUDGE BOUTET: What explanation are you tal king about ?

MR JORDASH. Well, their interpretation of these

JUDGE BQUTET: | nean, it's their interpretations, just
i ke you gave yours yesterday. | nean --

MR JORDASH. Yes, but they had an opportunity to coment

ours, and I'd |like an opportunity to comment on their

interpretation which, we would submt, would enhance the

It woul d put before you the real issues in the dispute between
the parties. It would probably take no nore than 15 or so
m nutes. Perhaps not nuch |onger than the application

PRESI DI NG JUDGE: So your application is supported by

grounds, according to you: To correct errors of fact and | aw

the Prosecution's presentation, and al so to address an issue
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relation to the warrant

ex-i nprovi so?

VR JORDASH:

PRESI DI NG JUDGE

sonme interpretations on

they cited?

MR JORDASH:

of arrest,

Yes, it has.

Yes.

Very well. Then, third

which is a reason

to respond to

the part of the Prosecution of the

PRESI DI NG JUDGE: Which you could not have had the

opportunity of dealing with at the stage when you argued in

response?
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MR JORDASH. Yes, we didn't know what they were going to
say.
[ The Trial Chanber conferred]

PRESI DI NG JUDGE: The ruling of the Bench is that |eave

not grant ed.
MR JORDASH: Well, Your Honour, there is a real issue on

this warrant of arrest. It really isn't before Your Honours

fair way. And it's significant and substantial, and we

had an opportunity to comment on it. Now, | concede why

Your Honours -- although | don't concede the point will not

to be addressed on the cases again, although there are serious
errors of law, but the warrant of arrest, we have not had an
opportunity to engage with the adversarial process on that.

PRESI DI NG JUDGE: Wiy don't you trust the Bench? If we

seized of all the material here, and | renmenber when you were
arguing, | would say, in nmy own estimation of your argunents,

that you came up with quite, as | said at that tine, a

array of subm ssions supported by various factual scenarios

you put before the Bench quite a conprehensive anmount of
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for us to deliberate on, and you did, in fact, touch upon sone
aspects of the warrant of arrest. And if any new material has

energed fromthe other side on that, why not trust the

of the Bench to factor everything into this entire process.

renenber that, also, we -- even though we don't descend the

arena, we hold the scales of justice. W're supposed to

al nost everyt hing exhaustively in an application of this

MR JORDASH: The difficulty is | didn't spot this point.

didn't spot it because | didn't know what the Prosecution's

was on it.
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JUDGE | TCE: M Jordash, to be fair to this Bench, the
Bench has given a ruling. Do you want the Bench to overrule
itself after giving a ruling on this point, and grant your
application after granting the ruling?

MR JORDASH:  Your Honour --

JUDGE I TOE: To be very fair to the Bench; is that what

want ?
MR JORDASH: Well, 1'm asking Your Honours to just

reconsi der just the one point, because | can refer you to the

page of the transcript which answers the Prosecution point

when and if the indictment and the ot her docunments were served

the warrant of arrest. One page of the transcript answers it

it answers in favour of the Defence.

JUDGE ITOE: It is -- it doesn't change ny position on
this, M Jordash. |It's fairness. The Chanber has given a
deci sion on this.

MR JORDASH: But it's --

JUDGE I TCE:  You don't want the Chanber, you know, to

overrule itself soon after it has given a decision. | don't

which court will conport itself, you know, the way you want us
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go.
MR JORDASH. Can | sinply say the page nunmber then?

PRESI DI NG JUDGE: M Jordash, | think, also, you nust

the judgnent of the Bench. There are issues that may not even

have been brought to our attention by both parties, which we

spot out. Renenmber we're here to do justice.
MR JORDASH.  If --
PRESI DI NG JUDGE: W're here to do justice.

MR JORDASH. It is --
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PRESI DI NG JUDGE: And clearly, clearly, | nmean, as

this is like flogging a dead horse for us. Qur ruling stands,
but you need to be assured that here is a Bench that can spot
things that you' ve not even nentioned.

MR JORDASH: Well, 1'Il leave it at that.

[ The Trial Chanber conferred]

PRESI DI NG JUDGE: W'l stand the Court down for a brief

moment .
[Break taken at 3.16 p.m]
[ Upon resumng at 3.25 p.m]

PRESI DI NG JUDGE: At this stage, the Bench just needs to
thank counsel on both sides for the able way in which they
presented their argunents. The Chanmber will -- is considering
the advisability of adjourning this proceeding to 2.30 p.m
tonmorrow afternoon. So the Court is adjourned to 2.30 p.m
t onor r ow.

[ Wher eupon the hearing adjourned at 3.26

to be reconvened on Friday, the 8th day of

2007, at 2.30 p.m]
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