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[ RUFSMAYO7A - M
Friday, 8 May 2007
[ Open sessi on]
[ The accused present]
[ The witness entered court]
[ Upon conmencing at 2.35 p.m]
PRESI DI NG JUDGE: Good afternoon, counsel. The trial is
resuned. We have a ruling on the adnmssibility issue.

The Trial Chanber | of the Special Court of Sierra

composed of Honourabl e Justice Bankol e Thonpson, Presiding

Honour abl e Justice Pierre Boutet and Honourable Justice

Miut anga |toe, having heard the oral application nade by the
Prosecution on 5 June 2007, to use statenents by the first
accused |Issa Sesay during the interviews conducted with the
Ofice of the Prosecutor, between 10 March 2003 and 15 Apri
2003, in order to cross-exam ne the accused for the purpose of

i npeaching his credibility, having heard the subnissions of

Prosecution, and of the Defence for the first accused, |ssa

Sesay, on 5, 6 and 7 June 2007, on the issue of the

of these statenents, for the limted purpose of cross-
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as to credibility and, in particular, on whether a voir dire

necessary in order to determ ne whether the accused' s wai ver

the right to counsel, and the statements were nade

considering that the Chanber is not satisfied that it has

material before it at this stage to properly determine the
vol untariness of the statenents, noting that it is within the

di scretion of the Chanber to determ ne the best way of

inline with Rule 89(B) of the Rules of Procedure and

according to which the Chanber shall apply the rules of

SCSL - TRI AL CHAMBER |
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that will best favour a fair determ nation of the nmatter

it, and a consonant with the spirit of the Statute and genera

principles of law, the Trial Chanber orders that a voir dire

conducted to determ ne the issue of the voluntariness of the

statenments. A conprehensive and witten decision will be

i n due course
W' || now proceed.
MR HARRI SON: The Prosecution has to informyou that the

Wi t nesses, the two witnesses, the primary wi tnesses that wll

called on the voir dire are not available this afternoon but
could be available first thing on Monday norning.

PRESI DI NG JUDGE: Tuesday will be fine.

MR HARRI SON:  Yes.

PRESI DI NG JUDGE: Tuesday. Very well. You're naking an
appropriate application

MR HARRI SON:  Yes. | amasking that the Court be

until Tuesday at 9.30. |If | can, just for the benefit of
everyone, the intention would be to have M Morissette as the
first w tness.

PRESI DI NG JUDGE:  Cood.
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MR HARRI SON: And | have to also informthe Court that

are experiencing, the Prosecution is experiencing some

in arranging the availability of the person who would be the
second witness, M Berry, and | wll be speaking to everyone

again this afternoon to try to resolve that. But there is a -

quite a serious inpedinent right now to having himbe before

Court, either on Tuesday or Wdnesday or Thursday.
PRESI DI NG JUDGE: Well, we'll give you the weekend. You

try the best you can and we -- sone of these things are

SCSL - TRI AL CHAMBER |
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outside one's control but I'msure you will exert your best
pr of essi onal endeavours. M Jordash, we have here -- we have

here an application for an adjournnent to Tuesday norning

the Prosecution is unable to proceed at this point in tine.

you have any objection?
MR JORDASH. | don't have any objections but --

PRESI DI NG JUDGE: But you have sone rider to attach to

Let's hear it.

MR JORDASH. | have a specific reason why | don't have

obj ection which is this: That | would seek an order that
M Morissette and M Berry provide statements dealing with the
i ssues raised by the Defence, so that we have prior notice of

what it is they intend to say. But we would submt that would

fair so that we understand, as they understand, the issues

are between us.
PRESI DI NG JUDGE: WII you be applying in witing for
t hose?

MR JORDASH: No. |I'd seek to apply now. |It's clear

we have over three days gone into a great deal of detail about
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what our respective position is. The Prosecution haven't in

same way, for good reason: That is, we objected to the

bei ng adduced in that way. What we are seeking nowreally is

qui d pro quo. They know what we're going to say,

we woul d i ke to know what they're going to say in response to
the all egations we have nmade
PRESI DI NG JUDGE: Let's have a quick resolution of that

matter. Do sit down. M Harrison, what is your response to

request ?

MR HARRI SON: | can advise right now what they're going

SCSL - TRI AL CHAMBER |
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say.
PRESI DI NG JUDGE: Well, there you are. Are you prepared
to -- are you going to provide the answer preenptorily?
MR JORDASH: It's not an answer they are going to deny
everything. That's not an answer. Wat we are |ooking for is
Wi t ness statenents.

PRESI DI NG JUDGE: Wy are you preenptive? Don't you

to hear what he has to say before you respond?
MR JORDASH: No --
PRESI DI NG JUDGE: You are specul ati ng.
MR JORDASH. W are sticking with what we consider fair

which is in the same way w tnesses generally give sonme notice

to what they're going to say, through w tness statenments or
summaries, then we ask for the same fromM Morissette and

M Berry. They're no different to any other w tness who cones
into this Court and they are certainly no different to any
Prosecution witness who cone into this Court.

PRESI DING JUDGE: But in a voir dire we are concerned

a very narrow i ssue. M --

MR HARRISON: | can say that it's exhibits -- the |ast

exhibits | think are -- 220, sorry, 223 would be the
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that was filed. That's M Morissette's evidence and | think

is -- that's M Berry's evidence.

PRESI DI NG JUDGE: What is your response? You have been

he has given you the details in terms of docunentary materi al

that will formthe basis of their testinony. How do you

to that?
MR JORDASH. Well, it's -- I'massuning that's a serious

answer to the issue coming fromthe Prosecution but those

SCSL - TRIAL CHAMBER |
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statenments do not deal, as nust be patently clear to all
concerned, | would submt, with the substance of what has been

al l eged over the last two or three days. What they deal with

a chronol ogy and a generalised denial of the assertion that

accused statenments were involuntary or the waiver was

involuntary. There is no reference there to the very many

we've raised in which the real contentious issues --

JUDGE BOQUTET: But, M Jordash, this is one of the, if

the very reason why we have agreed with some of your

we should go on a voir dire to know what has transpired, if
anything. | mean, this is exactly what we are doing. You are

sayi ng what you have been raising and suggesting that the

doesn't know what has happened, and you' ve nade suggestions

it may have been this and it may have been that. | nean, we

to a large extent acqui esced to what you have been suggesting

that's why say we need to know nore before we make a deci sion

this is why we are going through this voir dire.

MR JORDASH:  Yes.
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PRESI DI NG JUDGE: And | woul d have thought, adding to

I woul d have thought that the process of voir dire is a very
limted one. | could say in a nutshell that we'll be

i nvestigating or inquiring into the circunstances surroundi ng

| eading to taking of alleged statenents and al so the all eged

wai ver of right to counsel. These are the central issues and

they're not the central issues then what is the purpose of
ordering a voir dire? Because the whole issue is about the

al l eged statenents, their voluntariness or otherwi se, and al so
the waiver, whether in fact it was voluntary and i nforned.

I nmean, the issue is all parceled together and | woul d

SCSL - TRI AL CHAMBER |
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1 t hought that when these witnesses cone in a voir dire there
wil |
2 be an exami nation-in-chief by the Prosecution; there will be
3 right to cross-exam ne and there will be right of re-

exam nati on.

4 The Court will have the opportunity of |ooking at these

5 wi t nesses, hearing them watching their deneanour, tell their

6 story as to their procedural encounter with the accused
person.

7 Isn"t that what we'll be investigating, M Jordash, or is
t here

8 nor e?

9 MR JORDASH: | don't think there is anything that both
t he

10 | earned judges have just said which could possibly be of

11 difficulty.

12 PRESI DI NG JUDGE:  Yes.

13 MR JORDASH. But, this is an issue of fair notice to the

14 Def ence as to the evidence which is going to be given. There
is

15 no reason that Your Honours have just nentioned which goes to
why

16 M Morissette and M Berry should be treated as different to

17 ot her Prosecution witnesses, in the way in which they should
gi ve

18 their evidence. The issue isn't that the voir dire is going
to

19 be concentrating on these narrow i ssues, of course it is. The
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issue isn't that there is now going to be a voir dire and at

point we'll find out what they have to say. The issue is:
Shoul d the Defence have notice concerning what it is they're

going to say about the specific allegations made? And if

who has cross-examned recently will be able to confirm to

a witness's evidence on specific points and then cross-exam ne
straightaway is a very very difficult process
PRESI DI NG JUDGE: | can understand that. But isn't the

burden on the Prosecution to establish the voluntariness of

statenents, alleged statenents, beyond a reasonabl e doubt ?

SCSL - TRI AL CHAMBER |
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MR JORDASH. Exactly. But the burden is on the

inrelation to --

PRESI DI NG JUDGE: What is your burden? Wat is your

inlaw in regard?

MR JORDASH. To be given a proper opportunity to test

evidence. The burden is on the Prosecution in relation to the

substantive issues in this trial but we get given the

because it's considered to be fair --
PRESI DI NG JUDGE: Yes.

MR JORDASH: -- that we have notice as to evidence which

going to inpact adversely, potentially, on the accused. This

evi dence is potentially going to inpact adversely on the

PRESI DI NG JUDGE: That's why we have taken it so

MR JORDASH. And we appreciate that.
JUDGE I TOE: M Jordash, what is it do you not know that

these witness are conming to say? Wiat is it do you not know

the records that we have before us now, you know? What woul d

really reasonably say you do not know or you cannot anticipate

fromthe records that we have before us?
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MR JORDASH. We don't know what they will say.
JUDGE I TOE: Just hold on. Hold on. Let ny coll eagues
listen to you. Yes. Yes.

MR JORDASH: We don't know what specifically they wll

happened between 12. 00 and 1.30 when M Sesay was arrested on

March. We don't know what the contents of the conversation
i nvol ved, concerning M Berry's attenpt to seek M Sesay's
cooper ati on.

JUDGE | TOE: These are issues you have raised. The

question that -- which you have raised. And | think, to be

SCSL - TRI AL CHAMBER |
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fair to you, you are in a position to admtting this. You

what you're contesting and you know what you expect fromthese
Wi t nesses.
MR JORDASH: No, | don't.

JUDGE I TOE: And you will be given -- no, at least from

records you know that they're conming to tell, you know, that

wai ver was voluntary and the statenents were vol untary.
MR JORDASH. Yes.
JUDGE I TOE: And that they were taken in very regul ar
ci rcumst ances.
MR JORDASH: And that's it.
JUDGE I TCE: That's it. And the one advantage you have,

M Jordash, is that you have the latitude to cross-exani ne

two witnesses to the fullest extent and the length, you know,

what ever you know cross-exanination is. | don't see you being

di sadvant aged by not having a statenent of what they're com ng

say.

Let me say this: |If they're going to give their

at all it might just well be a resune, a resune, you know, as



20 know t hem because you do not expect M Morissette or M Berry

to

21 sit down within the weekend and to produce a sort of statenent

22 you need that will put you on notice on these matters.

23 You wi Il conpl ain about that statenent, certainly, and
say

24 that it doesn't contain everything, but you have the
advant age,

25 at | east, of cross-examining in detail as to what they would
have

26 told you told here and what you anticipate they are going to
say.

27 And it is during the cross-exam nation that you will fill in
t he

28 gaps and you will question them very very scrupul ously on the

29 i ssues as to what happened during this tine | apse and so on
and

SCSL - TRI AL CHAMBER |
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so forth. | think that -- | do not see you being

in these circunstances, really.

MR JORDASH: If Your Honour -- Your Honours have been

inrelation to each and every Prosecution w tness, each and

Prosecution witness, of any substance, to take into account
i nconsi stenci es between statenents witten prior to court and

oral testinmony in court. There's the disadvantage. Because,

sonme reason, the Prosecution don't want that M Berry and M

Morissette to give those statenents. That is an advantage to

Prosecution and a di sadvantage to us.

PRESI DI NG JUDGE: So, in other words, you're saying if

don't have notice, we're not going to start on an even pl aying
field? |Is that what you're saying?

MR JORDASH. We're not going to start.

PRESI DI NG JUDGE: On an even playing field.

MR JORDASH. W're not going to start on a fair playing
field.

PRESI DI NG JUDGE: Because | woul d have thought that in

particul ar situation the way this procedure's always worked in
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national systenms is that the |aw presunes that the burden is

the Prosecution to establish the voluntariness of the

beyond a reasonabl e doubt. And so we start on a presunption

some kind of presunption of involuntariness because a voir

is virtually saying there is sonething in doubt. Let us

the veil and | ook behi nd.
I nmean, that process, the cross-exam nation is the nost

ef fective weapon to help us achieve the truth here. And

no doubt at all of your own creativity in making sure that you

use that weapon to the best advantage in that kind of

SCSL - TRI AL CHAMBER |
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Because they're not going to cone here and hi de under, say,
statements they nmade. They will have to put everything on the
table for the Tribunal

MR JORDASH: The difficulty isn't just the notice issue,

terns of being able to conpare and contrast their witten and
oral testinmony. |If statenents are provided, and provi ded by

Monday, we can investigate the truth or otherw se of sone of

assertions wthin. We can seek corroborative evidence, or
otherwise, to -- which will enable us to focus our
cross-examination. It will enable us to not take bad points

will enable us to be able to controvert their bad points

is no reason --
JUDGE I TOE: M Jordash, let ne ask you: What if they

provide a statenent to you and they testify and anplify on

wi t hout your having taking due notice of what they're

on, would you stop the Tribunal from going ahead with the
proceedi ngs because you were not put on notice?
MR JORDASH: The question, with respect, Your Honour,

cannot be answered in the abstract. It would depend. It
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depend how far it departed. |t would depend upon the nature

the assertion which was nade and whether anple time had been

given to be able to investigate that assertion. That's the

I"'mnmaking: Wthout notice, what we are facing is M

and M Berry in the witness box, giving their evidence, which

woul d hope goes a little bit further than the chronol ogy they

provided so far, and then perhaps at that stage an application

adjourn to investigate what it is they have said and whet her

actual Iy hol ds up.

Your Honours nust bear in mnd there are nmany ot her
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involved in this interview ng process. There was an acting
princi pal defender; there are menbers of the Defence Ofice;

there are nmenbers of security. And these people are the

we woul d want to speak with to see if what M Berry and
M Morissette say is correct or not, or might be correct.

JUDGE BOUTET: But, M Jordash, you have been for the

two days arguing and suggesting all sorts of w ongdoi ngs by

two individuals. That's been your position. | assunme, and

presunme you did that not based on mere specul ation, that you

i nvestigated sone of that. You're now talking of

matters as such after you have thrown all this to -- in the

setting. | presune that before you did that, you did your
homewor k, and | know you work hard and probably have done your
honmework on this, so why are you now tal ki ng of further

i nvestigati on when, presunmably, if you' d asked for what is
happeni ng now, it's because of your own investigation in this
respect. And then we have answered in part your concerns and

we' ve ordered that this voir dire is to take place and you

be given all the opportunities in the world to do

cross-examnation as it is normal in those circunstances.
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| amreally having a lot of difficulties for you nowto

come and say to this Court that, in fairness, this is what

to be happening now I'mtotally at a |oss to understand

MR JORDASH: One, | have a client.

JUDGE BQUTET: | know, | know. And then --

MR JORDASH: And the client has instructed me with the
detail | have used in the voir dire. That, conbined with a
conmonsense interpretation of what has gone on in this

transcript, has been underpi nning ny argunent.

SCSL - TRI AL CHAMBER |
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JUDGE BOUTET: But the fact that your client may have

you sone information, which is quite fair and nornmal as such

I know, too, as an experienced counsel, you do carry sone

i nvestigation based on sone of that information, either to

confirmor deny or to amplify whatever it is. | nmean -- and
is fair process; | don't have any problemwth that. And
yes.

MR JORDASH: Well, what woul d have been normal, the

Prosecution would have indicated in a proper way that they

still intending to rely upon these statenents at that point we

woul d have investigated further than our own client's version

events but, of course, it didn't happen |like that because the
Prosecution filed those statenents during the course of
M Sesay's evidence.

Now, if | had gone to the Defence Ofice and said: Can

investigate the statenments? | know the Prosecution haven't

i ndicated they're going to use them but can |, just in case?

know what the Defence O fice would have said to ne. So we

haven't investigated further than our client's version of
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because we haven't needed to, and we have been, respectfully,
somewhat ambushed by the Prosecution not indicating before our
client went into the witness box that if the statenents were

inconsistent, as they sawit, they would seek to rely upon

This is the problem So we haven't. | haven't spoken to John
Jones, who was the acting principal defender. | have barely
spoken to Defence Ofice about these issues. | haven't spoken

any of the security. W don't go investigating things which

not part of the Prosecution case until the Prosecution

that they are. And without an investigation budget we can

SCSL - TRI AL CHAMBER |
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do so.
So what we're asking now, and just going back to Your

Honour's comments about an opportunity in the sanme way, it's

an opportunity in the same way as other Prosecution w tnesses,
that's what |'marguing about. W are not asking for nore, we

are asking for the same, as is with ordinary w tnesses, and

are ordi nary wi tnesses, professional wtnesses perhaps, but

ordinary witnesses. And without statenents we are hanpered

the sane way as when we've got statenents we are not.

PRESI DI NG JUDGE: Does the Prosecution have anything to

further on this?

MR HARRISON: | think the matter was rai sed three weeks

on the 16th and they have known since then the Prosecution's

intention, and the Prosecution just wants to reaffirm |

what was said that the Prosecution is using this to cross-

as prior inconsistent statement. It is not until the

is uttered in court that any notivation for trying to use the
statement is triggered but it has been known since the 16th.

MR JORDASH: Wth respect, that argunent is entirely
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specious. What was required was a sinple phone call fromthe

Prosecution to say: |If there is an inconsistency we'll use

Be on notice we know you object to the admissibility. Be on
notice. It is sensible practical advocacy and the idea that
sonmehow we are supposed to sinply guess, or sonehow the

Prosecution don't form an opinion before an inconsistency

out of the witness's nmouth, like | say, it's entirely

May | just conclude in this way: W have a procedure in
this Court. W followed it for two years. Wen Prosecution

Wi t nesses give evidence they give a statement. The question

SCSL - TRI AL CHAMBER |
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isn"t: Wiy do you want a statement, M Jordash

is: Wy should we depart from the usua

The question

procedur e?

PRESI DI NG JUDGE: Counsel, we'll stand the Court down

whi | e.

PRESI DI NG JUDGE

[Break taken at 3.14 p.m]

[Upon resuning at 3.22 p.m]

M Jordash for the Prosecution --

The Bench rules that the application

M5 KAMUZORA:  Your Honour, | beg your pardon, the

accused/ det ai nee has not cone.

PRESI DI NG JUDGE

M Jordash is neretricious and, accordingly,

The Bench rules that the application

denies it.

M Harrison, it is our disposition to know how many

wi t nesses the Prosecution will be calling. |If you can give us

nunber at this tine and also the order of these w tnesses, how

they will testify, and any other useful information so that

Court can efficiently and expeditiously di spose of the voir

procedure next week.

MR HARRI SON:  As | am speaking to you now,

f our w tnesses.

G lbert Mrissette --

there woul d
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JUDGE BOUTET: |In that order?
MR HARRISON: If | can just qualify that. Certainly the
intention is to call Glbert Mrissette as the first wtness.

The preference would be to call John Berry as the second

and if we can nake the availability of others, possible there

a person nane Lamin Lethol, you may recall that he was the

who signed the docunent that had to do with the transfer of

accused, and the fourth person is Joseph Saffa.

The difficulty we are having is that the npbst serious
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t hat
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pr ef er ence.

10

11

12

13

14

15

16

17

18

19
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problemis the availability of M Berry. The preference would

to have M Morissette go first, then M Berry. Then, if the

Prosecution deens it necessary, the latter two, probably M

and then M Lethol. But if M Berry cannot be nade avail abl e
then we would have to shift the order so that M Berry goes to

the end of the list. Al of that we'll try to clarify by

but it's alittle bit difficult right now because of other
pressures that are on these people.

JUDGE I TCE: M Harrison, what if we indicated our
preference to hear M Berry and then -- | amsorry, M

Mori ssette, and then M Berry before the other wtnesses and

you do everything you can, you know, to ensure that that order

f ol | owed?

MR HARRI SON: Yes. That's what | indicated. That's

we are trying to do.

JUDCE I TOE: Unless, of course, there are sonme other
circunstances which --

MR HARRI SON:  Yes.

JUDGE I TOEE Oherwise | think that will be our



to

obl i gati on,

to

20

21

22

23

24

25

26

27

28

29

MR HARRI SON:  There is no problemwith M Mrissette.

could be here Monday if the Court wi shes.

JUDGE | TCE: Because yesterday, you did tell us that you
were in touch with Berry and Mrissette and that they were
around. You wanted a tinmetable, an indication fromus so that

they can plan their schedules. | hope that they would be able

pl an their schedul es and take into consideration the

the judicial and | egal obligation to come and assist us here.
MR HARRI SON:  Yes.

PRESI DI NG JUDGE: M Touray, do you have any objection
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Page 17

Tuesday?
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the application by the Prosecution for an adjournment to

MR TOURAY: | don't see any.

PRESI DI NG JUDGE: M Canmegh, do you?

MR CAMMEGH. No, nothing to say. Thank you

PRESI DI NG JUDGE: The application is granted. The Court
will adjourn to Tuesday the 12th of June at 9.30 a.m

[ Wher eupon the hearing adjourned at 3.27

to be reconvened on Tuesday, the 12th day of

June, 2007, at 9.30 a.m]
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