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[ RUF1I3JUNO7A - M
Wednesday, 13 June 2007
[ Open sessi on]
[ The accused present]
[ The witness entered court]
[ Upon conmencing at 9.40 a.m]
PRESI DI NG JUDGE: Good norning, counsel. The trial is

resuned. M Jordash, we'll continue with the cross-

of M Morissette.
W TNESS: G LBERT MORI SSETTE [ Conti nued]

EXAM NED BY MR JORDASH: [ Conti nued]

Q Good norning, M Mrissette.
A Good norning, sir.
Q I just want to touch very very briefly on the

you find when you arrive at the CID on the 10th. Could you

explain exactly where M Sesay and M Kall on were when you
arrived there?

A Not really, Your Honour, because there was -- | wouldn't
say mass confusion but there were a lot, a |lot of people and
people in every roomand | don't know which one was in which
room

Q Well, can you say who you spoke to?



23 A | believe | spoke to M Kargbo [phon] who was at that

time

24 the head of the -- the chief of the CI D section

25 Q Did you inquire as to the whereabouts of the arrestees?

26 A No. | asked themif the people were under arrest. He
told

27 me "yes." | said, "W need to nove them out now "

28 Q Coul d you see where you were when you had this

29 conversation? The building where the accused were hel d?

SCSL - TRI AL CHAMBER |
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A No.

Q Were you with John Berry at that nonment?

A M Berry was around but | don't know where exactly he

I don't recall himbeing close to ne.

Q Do you know where -- had he been tasked at that point to

and find the accused?

A No, no. The accused were with the Sierra Leone Police,

we infornmed themto take the accused and nove them out so that
they could | eave the -- vacate the prem ses.

Q But if there's you with the CID chief, where else could

Berry have been, if he wasn't --
A. Like | said, there was total mass confusion. There were

peopl e everywhere.

Q Did he not tell you where he was goi ng before he |eft
si de?

A No.

Q So when you | eft the scene you had no i dea where M
was?

A Al 1 know is he was somewhere with the Sierra Leone

getting organised to transfer these people to Jui
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Q Right. So he was dealing with the head nmen in ensuring

transfer to Jui took place?

Not necessarily.

Wl |, dealing with the relevant personnel ?

The rel evant personnel, yes.

Thank you. Joseph Saffa, where was he at this point?
Same t hing.

Wth M Berry?

> o0 >» © >» O >

| don't know.

SCSL - TRI AL CHAMBER |
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Q So he had gone off as well in his own direction or was

dealing with rel evant personnel ?

A | don't know.

Q Don't know. Now, | want to ask you about a report, the
Regi stry's confidential report; are you aware of that report?
A I don't know what report you're tal king about.

MR JORDASH. Could | ask the witness please to be handed

copy? There is copies for Your Honours with I think your

| egal officer, and | hope the Prosecution have theirs. Sorry,
it's not the right item | beg your pardon. Do Your Honours

have the Registry report? The docunent that has just been

up is the wong docunent.

PRESI DI NG JUDGE: What we have here is a docunent to

Pi erre Boutet, designated Judge of the Trial Chanber, from

Vincent, Registrar, dated 2 July 2003 and the subject is
Prosecutor versus Mdinina Fofana. This is different. [|'m not
sure whether it relates to this anyway.

MR JORDASH: In fact, | can deal with an issue arising

this and hopefully by the tinme | finished we can get the right

docunent .
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PRESI DI NG JUDGE:  Yes.

So we'll put this on hold?

MR JORDASH: Yes, please. And could |

know - -

-- well, as you

PRESI DI NG JUDGE: O are you withdrawing it?

MR JORDASH:  -- | will

refer to this very briefly

want to ask M Morissette about something in there.

PRESI DI NG JUDGE: Very wel |.

MR JORDASH: But whil e that

can arrange copies of the Registry report.

SCSL -
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pl ease, on the Prosecution to, if they have a bl ank copy of

Regi stry confidential report in this case, in the Sesay case,

allow us to copy i

have narked up, |

t to distribute it? W do have a copy but |

think, the only copy.

PRESI DI NG JUDGE: M Harrison, what is your response to

that request?

MR HARRI SON:

Is it a question of wanting us to stand

for you to go and find it?
PRESI DI NG JUDGE: Well, let us --
MR HARRI SON: | think there would be one in the office

PRESI DI NG JUDGE: You want to stand down?

MR HARRI SON

on it right now I

m nutes | coul d.

-- if you are asking if | can put ny

couldn't but I"'msure if | had | ess than ten

PRESI DI NG JUDGE: You want to stand down?

MR JORDASH:

this is happening.

No, | can deal with this other issue while

PRESI DI NG JUDGE: Very wel |.

MR JCORDASH:

If that's acceptable to the Prosecution
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trial,
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woul d be appreci at ed.
PRESI DI NG JUDGE: Wbuld you be able to send sonmeone to
| ocate it?

MR HARRI SON: Yes. Could I just ask what it is? Is it

Fof ana report?

PRESIDING JUDGE: | think it is the one for the RUF

not -- this one relates to the -- the one before relates to

Fof ana case

MR JORDASH. In fact, | can probably deal with this --

SCSL - TRI AL CHAMBER |
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the 15th of May -- sorry, 13th of May 2003. Subject: Judge
Thompson' s request for information on the questioning of Issa
Hassan Sesay.
PRESI DI NG JUDGE: And this is an interoffice menorandunf®
MR JORDASH: Yes, it is.

PRESI DI NG JUDGE: Well, it is a different docunent from

one you now have.

MR JORDASH: Exactly. And the one that you' ve got now,

will refer to in a nonent whilst the other docunent is found.
Does that nake sense?

PRESI DI NG JUDGE: Very well, yes. Provided M Harrison

send someone to locate it; if you give himfurther

MR HARRISON: | think I'm probably the only one who

If I can go and look for it?

PRESI DI NG JUDGE: Well, you're excused. | nean, you

an abl e deputy.

JUDGE I TOE: Since M Harrison has been follow ng these

MR JORDASH. Yes. | wouldn't want to take any advant age

while he is doing ne a favour. What | could do is have ny
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copied. There is one piece of witing onit and | would just

for that to be bl acked out and some highlighting but it's

i nof fensi ve, | think.
PRESI DI NG JUDGE: And you have the resources for that?
MR JORDASH: Yes. Thank you.
PRESI DI NG JUDGE: Well, that's fine.

MR JORDASH: And |'mvery sorry, | conmpletely got the

docurnent .
PRESI DI NG JUDGE: That's okay.

MR JORDASH. Sorry for the bunpy start.

SCSL - TRI AL CHAMBER |
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PRESI DI NG JUDGE: That's okay. Let's continue.

MR JORDASH: Could | ask, then, that the w tness be

t he Fof ana docunent, please.

PRESI DI NG JUDGE: Madam Courtroom O ficer, please

MR JORDASH: Could | ask the witness if that interoffice

menor andum t o Judge Pierre Boutet from Robin Vincent,

Pr osecut or versus Fof ana.
THE WTNESS: That is correct.

MR JORDASH:  Thank you.

Q Just turning to the, |I think the 11th page, there is a
menor andum from Bob Parnell, 24 June 2003 --

A I don't see any page nunber 11.

Q No, there isn't. You have to count through.

A Starting from where?

Q Can you see the nenorandum from Bob Parnell? It's about
pages in.

A From Bob Parnell to the security -- to the Registry?
Q Yes.

A Dated 24 June 2003?

Q Yes.

A Yes, | see it.



22 Q This deals with Bob Parnell's report concerning the

arrest

23 and detention of M Fofana and M Kondewa.

24 A Uh- huh.

25 Q Am | correct that you were in close comrunication with
Bob

26 Parnel|l over the arrest of all the accused?

27 A Yes, | was.

28 Q Direct contact through satellite phone?

29 A Satellite phone, yes. Mbile phone, whatever was

SCSL - TRIAL CHAMBER |
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avai | abl e.
Q Was, as far as you were aware, Bob Parnell also liaising

with UNAMSIL in terns of arranging helicopters in relation to

arrests of the various accused?

A That's correct, Your Honour.

Q And was he also liaising with the Anerican Enbassy in
relation to the -- effecting the arrests?

A I"mnot sure. | don't recall. | cannot say yes, |

say no. |'mnot sure.

Q Right. Could | just ask you to confirmthat w th Fofana

and Kondewa, they were effectively taken from Jui and strai ght

Bonthe on a helicopter. You can have a |ook at the second
par agraph, third paragraph, it mght assist your recollection
A The second page, you say?

Q Sorry, the first page in the third paragraph

A Okay. No. That's not quite correct. Fofana and

were taken directly fromtheir point of arrest. |I'mtrying to

remenber which one was picked up first. The one that was

up first was in Matru Jong, | believe. And then the second

was picked up and flew directly -- both of themwere flown
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directly to Bonthe Island. Then there was another flight that
went to Hastings to pick up M Kamara.
Q OCkay. And the -- Bonthe was, in effect --

JUDGE I TOE: Let me get this clear, M Jordash. You

both of themwere arrested and they were flown directly to

Bont he? They were arrested and flown directly to Bonthe, both

t hem Fof ana and Kondewa?
THE WTNESS: That's correct, Your Honour.

JUDGE | TCE: Thank you.

SCSL - TRI AL CHAMBER |
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MR JORDASH:
Q And that was the same with Bazzy Kamara; is that right?
A He was on a separate flight. Then the flight came back

t hen he was noved.

Q Right. The idea was to transfer themto court custody
Bont he?

A That's correct.

Q It was known that Bonthe was, effectively, where the

took custody of the accused?
A That's correct, Your Honour.
Q And it was there that the accused were read their rights

and so on during the transfer into court custody; is that

A At Bonthe Island, while in the process, you nean; yes.

Q It wasn't your understanding that Scan office was Court
custody, was it?

A Excuse nme?

Q It wasn't your understanding that Scan office, the OTP

office, was the sane as the custody of the Court? The custody

the Court was Bonthe, wasn't it?

A The detention centre for the Court was Bonthe. That's
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under st andi ng.

Court.

Q But court custody for al

The Court Scan office is an office of the

Fof ana, Kamara and the others, was Bonthe, wasn't it?

changeover, when the accused went into court custody?

A When the accused were in Bonthe, they were in the

of the security section at the detention centre in Bonthe.

we had M Sesay in -- at the Ofice of the Prosecutor

the OIP cust ody.
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Q Right. Thank you. Now, yesterday you tal ked about this
first visit by a lawer fromthe Registry who cane to Scan
office; do you recall that evidence?

You nean --

Beatrice --

Yes, yes.

-- | think her nane was.

| do, yes.

o >» O > O F

Isn't it correct that there was sone background to her

visit and that background was that the Registry had contacted

OTP and said, "W want a |lawer to visit M Sesay."

A | don't know.

Q You don't know?

A No.

Q Isn't it correct that the OTP nade a decision to tell

the -- to tell the Registry that they could not send a | awer
because M Sesay had waived his rights to counsel?

A Al I knowis that the Registry had been informed that
M Sesay was being interviewed by the Ofice of the Prosecutor
and that he had waived his right. That's all | recall.

Q Well, 1'd ask you to think about it carefully,

M Morissette, because you obviously were there and M Sesay
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primarily in your custody at Scan office; is that right? You

personal ly were the head?

A Wl 1, depend who was with him It was ne, it was the
investigation section. |If he was with M Berry, he was with
M Berry. It's whoever was with him

Q Yeah, but you had obviously the overall supervision of

process; is that right?

SCSL - TRI AL CHAMBER |
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A Yes.
Q So you, in collaboration with those above you, were

deci di ng i ssues about who canme to see M Sesay when he was at

Scan Drive?
A I may have been consulted. | don't recall.
Q Vel l, 1'm suggesting that you do recall and that a

was nmade by the investigation teamand the Prosecution to

actually prohibit the Registry sending a | awyer.

A A lawer was sent and, Your Honour, | don't recall.
repeat, | don't recall having been consulted.
Q Well, | think 1'"'mgoing to have to ask for a stand-down

because | think | need the Registry's report to see if | can

the witness to recollect fromthe report of the Registrar.

is quite key and | deeply apol ogi se for the adm nistrative
st unbl e.
PRESI DI NG JUDGE: How | ong do you think we should stand
down?
MR JORDASH. No nore than 10 mnutes. | inmagine
phot ocopyi ng i s al nost conpl ete.

PRESI DI NG JUDGE: Wl l, to be on the safe side, we'll

the Court down for 15 m nutes.
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MR JORDASH:  Thank you.
[Break taken at 10.16 a.m]
[ Upon resuming at 10.35 a.m]
PRESI DI NG JUDGE: M Jordash, let's continue.
MR JORDASH: Thank you for the time. Apol ogies again.
Could | ask that the w tness please be given a copy of the

confidential interoffice nenorandum from Judge Bankol e

to -- sorry, fromRobin Vincent to Judge Bankol e Thonpson.

SCSL - TRIAL CHAMBER |
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1 Q I want to ask you, M Morissette, please, firstly, have
you

2 seen this report before?

3 A Never, Your Honour.

4 Q Paragraph 7, could | ask you to have a | ook at that,

5 pl ease? And do you see there "This transfer,” this is hal fway

6 down the paragraph, "This transfer,"” referring to the transfer
of

7 M Sesay to the OIP office, on 10 March, "This transfer was
done

8 by the national authorities of Sierra Leone, at the direct

9 request of the OTP. M Bob Parnell may have been aware of
this

10 request but no request was nmade to the Registrar by OIP to
this

11 effect." Can you confirmthat to be true, M Morissette?

12 A Please allow ne to read it, sir, please.

13 Q Sorry.

14 JUDGE BOUTET: Maybe, M Morissette, you should | ook at
t he

15 subject matter of this report so you know what we're talking

16 about .

17 THE WTNESS: That's correct. That's what | have been

18 saying all along. Once they arrived at Jui Police Station,
when

19 M Sesay indicated that he was willing and wanted to talk to

t he
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investigator fromthe Office of the Prosecutor, as | said

yest erday, we made arrangenent for -- to have M Sesay

by the Sierra Leone police officer to the Ofice of the

Prosecutor. "We" being the Ofice of the Prosecutor.

Q

A
Q
A

No request was nade to the Registry or the OTP?
No, no.

Thank you. And --

Excuse nme, you said to the OIP

JUDGE | TCE: By the Registry?

MR JORDASH. No request -- sorry, did | nmake a nistake?

SCSL - TRI AL CHAMBER |
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Q No request was made to the Registrar by the OTP?

A Not to ny know edge.

Q Thank you. Then paragraph 8 refers to M Sesay arriving

into the custody of the Special Court at the point when M

Lami n conpleted the statenent relating to the transfer; that's
correct, isn't it?
JUDGE | TCE: What paragraph are you reading, M Jordash?
MR JORDASH: Paragraph 8, Your Honour.
JUDGE | TCE: Paragraph 8.

MR JORDASH. | summarised it perhaps not terribly

THE W TNESS: No, | think that's fal se, Your Honour. |

don't recollect it that way. M recollection, and | think if

| ook at the -- at the document, you will see that that was

at Bonthe. |'mpretty sure of that. Not at the Special Court

the way it's --

Q Right. Well that's just -- Bonthe was the custody of

Special Court as we di scussed before.
A Yes, but are you inplying that it was done at the office
in -- here in Freetown?

Q No, no.
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Lam n,
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Ckay.

I"msaying it was done at Bont he.

Yes, okay. That's correct.

Then over the page, please. Paragraph 12?

JUDGE BOUTET: Sorry, so | understand this, M Letho

and what ever he's described in paragraph 8, all of

actions were done by Lamin and his own peopl e at Bont he;

what you're sayi ng?

MR JORDASH:  Your Honour, yes.

SCSL - TRI AL CHAMBER |
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1 JUDGE BOUTET: Ckay.

2 MR JORDASH:

3 Q If we go over the page to paragraph 12. Well, actually

4 paragraph 11. "M Parnell further nentioned to OTP that there

5 were insufficient security staff available to escort M Sesay

6 during the transfer and so after escorting M Sesay to the
hel i

7 pad in Bonthe, M Sesay was escorted by two investigators from

8 the OTP." That's correct too, is that right?

9 A Yes, that would be correct.

10 Q And then the next paragraph --

11 JUDGE BQUTET: So this is the next day?

12 MR JORDASH. This is the 11th, yes, Your Honour

13 JUDGE BQUTET: Yes.

14 MR JORDASH. Sorry, 11 March 2003, this is.

15 Q Is it right that, |I think it was M Berry cane to Bonthe
on

16 the 11t h?

17 A | don't renenber which staff menber it was.

18 Q And the transfer from Bonthe invol ved covering M
Sesay's

19 head in a -- sonme kind of wap or hood?

20 A Only when -- when -- that was a security precaution so
t hat

21 peopl e woul d not recogni se hi mwhen we were arriving in

| andi ng
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either. Sonetinmes we were | anding at Cockerill Barracks,

times at the dianmond airfield. COher time at Mamy Yoko and
whenever we were transporting M Sesay fromthe chopper to the

vehicle, or fromthe vehicle to the chopper, we would cover

what ever we had, a jacket, anything, just to cover his head so

that he could see where he was going but that was a precaution

that we didn't want people to be able to recognise himor to

hi s face.

SCSL - TRI AL CHAMBER |
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Q Why not save all of that trouble and just interview him
Bont he?
A Because we did not have the facility to do that in
Q But what facilities did you need?
Vell, we would have had to take a court reporter; we

have had to nove investigator there. W would have had to set

an interview roomso, for us, it was inpractical

Q So since M Berry and -- well, since two investigators

there, you would have required just to take a court reporter

a tape machine and find a roonf

A Find a room Set up all the -- set up all the audio-

recording. It was a decision that was taken that it was nore
practical to do it in our office.

Q Well, since the helicopter was going to Bonthe to pick
M Sesay up and bring him it wouldn't have been terribly
difficult to take that equipnent, would it?

A There was a deci sion taken, Your Honour, that for us,

the O fice of the Prosecutor, it was nore practical to do the

interviewin our office. And that's what we done.
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JUDGE I TCEE M Morissette, how many places were there

that helicopter that was transporting M --
THE W TNESS: Just M Sesay and --

JUDGE | TOE: How many pl aces did the helicopter have?

many pl aces?

THE WTNESS: | don't know, Your Honour. Depending on

chopper. From-- anywhere from 10 to 20 nmaybe. 22, 23, 26.
JUDGE | TCE: Thank you.
MR JORDASH:

Q It was an M-8 helicopter, 22 seats, no?

SCSL - TRI AL CHAMBER |
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A Sonetinmes it was an M-8. Sonetinmes it was a Puma |

believe. Puma. Depends what was avail abl e.

Q So the investigation team nmade a decision on a practical
basi s?

A That's correct.

Q Now, readi ng paragraph 12 there:

"In spite of the fact that the staff were requested to

away fromthe Special Court New England site, the day

the arrest, Robert Kirkwood, Deputy Registrar, Mrianna
Goetz, legal adviser to the Registrar, Beatrice Ureche,

legal intern, and Ms Claire Carlton-Hanciles, duty

fromthe Registry, Defence Ofice, nmet to discuss
obligations to the accused."
At paragraph 12, M Morissette.

A That's correct.

Q Then paragraph 13:

"Ms Claire Carlton-Hanciles was instructed by M

Goetz to go to Bonthe and informthe accused of the

exi stence of the legal aid scheme of the Court, advise

of their rights with nore time and detail froma duty

counsel point of view, and assist themin a prelimnary
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manner . "

Do you know anyt hi ng about that?

A I don't know anything about that, and | don't know --
said -- when | said that is correct, paragraph 12 there,
know anything. | said it's correct that's what you read. But

then it's the first time | see this report and I'mnot aware

that paragraph 12 and 13. |'mnot aware of that.

Q "Upon arrangi ng transportation it becane apparent that

SCSL - TRIAL CHAMBER |



SESAY ET AL

Page 17
13 JUNE 2007 OPEN SESSI ON

1 M Sesay was due to be transferred to Freetown on the
sane

2 flight that Ms Carlton-Hanciles was due to fly out on.
Vs

3 Mari anna Goetz contacted the Luc Cote, Chief of

4 Prosecutions, to request information as to authority of
t he

5 movenent of M Sesay and was thereby informed that M
Sesay

6 had wai ved his right to counsel and wi shed to speak to
t he

7 Prosecution. "

8 Do you know anyt hi ng about that?

9 A No.

10 Q Readi ng on, paragraph 14:

11 "Ms Marianna CGoetz then orally requested OIP for a copy
of

12 the waiver as well as the tape recording of the waiver

13 bei ng made while the Registry insisted that Ms Claire

14 Carlton-Hancil es be given the opportunity to talk to

15 M Sesay, either in Bonthe or Freetown. Security staff
had

16 been given clear instruction that the Registry was not
to

17 enter into contact with M Sesay as he waived his rights

18 as he had waived his rights to see counsel ."

19 Do you know anyt hi ng about that?
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A No.

Q | suggest that there was a clear edict issued by the OIP

conjunction with the investigation which, effectively, was
prohibiting the Registry fromhaving a | awyer visit M Sesay?

A That's the first tine | see this report, your Honour,

it's the first time | hear about this.
Q Well, did you speak to M Cote during this period?
A We were on regul ar contact, yes.

Q Wel |, and he never nentioned to you once that the

wanted a | awyer to visit M Sesay?
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A That's what | amsaying. | amsaying that | never heard
that there was instruction given that people fromthe Registry
were not allowed to contact M Sesay.

Q Well, 1'msuggesting that you nmust have di scussed with

M Cote whether a | awer should or should not be conming from

Regi stry; |I'msaying that would have been a natural

to have?

A Maybe. | don't recall.

Q You don't recall. But, M Cote, did you speak to --

read paragraph 15.
"Around the tine that M Sesay was due to arrive at OTP

noon Ms Beatrice Ureche went to OTP as a representative

the Registry, not the Defence Ofice as stated in John

Berry's nenorandum to await the arrival of M Sesay.

was directed to do so by Ms Marianna Goetz in order to
ensure that M Sesay was aware of his rights to Defence
counsel and legal aid, this being different fromthe
specific right to a counsel being present during
questioning. She was given statenent initialed but not
signed by M Sesay that he was advised of his right to

counsel as a suspect, though he was an accused at this
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time. And that he did not require such counsel to be
present during questioning.”

Then paragraph 8 -- well, just dealing with that

You suggested, | think one or two days ago, or yesterday

that when Ms Ureche cane to visit the interview, to obtain the
wai ver, the reason that she hadn't gone into the interview was

because it had started and so she was handed the wai ver

the interview Could | suggest that the reason that she

SCSL - TRI AL CHAMBER |
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come into the interview was because the OTP and the

i nvestigati ons were keeping her out of the interview, and | am
suggesting you're conpletely aware of that fact.

A My recol l ection of the event is when she arrived, the

interview had already started. W can | ook at the tape and

when it started, the tinme would be shown, and my recoll ection

that she was given a photocopy of the signed waiver that had

the wai ver that had been signed by M Sesay. That's ny
recol | ection.
Q Yes, | know that, but |I'm suggesting that you nust have

known that there had been a decision nade that M Sesay was

going to see a |l awer?

A I was not aware of any such decision

Q Well, do you accept this: That even if what you say is
right, that M Sesay had waived his right to counsel in

interview, he was still entitled to see a |l awyer to deal, as

report suggests, with advice about the existence of a | ega

schene; other issues concerning the trial in general. Do you
accept that he was still entitled to see a | awer?
A That's correct.
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Q And | ooki ng at paragraph 18 you will see the

of this on 12 March.
"Ms Marianna Goetz had been" --

PRESI DI NG JUDGE: There is a light diversion here,

for the sake of euphony. My | propose an alternative
pronunci ati on of Marianna's nane? Coetz?

THE W TNESS: (oet z.

MR JORDASH. Goetz. Thank you.

Q Ms Marianna Goetz, GOE-T-Z --
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1 PRESI DI NG JUDGE: The "O' is silent. The German kind

2 MR JORDASH. Could you say it again?

3 PRESI DI NG JUDGE: The "O' is silent.

4 MR JORDASH. Coul d you say the name again?

5 PRESI DI NG JUDGE: (Goet z.

6 Q CGoetz. Thank you

7 "Ms Marianna CGoetz contacted Luc Cote, Chief of

8 Prosecutions, again, and explained that a waiver to
counsel

o 9 bei ng present during questioning was different from

wai vi ng

10 | egal aid altogether, in view of the fact that the
accused

11 was indicted on serious crinmes and was due to appear
before
A 12 a judge shortly, he had to see duty counsel in order to

e

13 briefed as to the procedures at the initial appearance
et

14 cetera."

15 Now, you spoke to Luc Cote during this period, didn't
you?

16 A | was speaking to Luc Cote on a regul ar basis.

17 Q Yes. So, did he ever express his m sunderstandi ng of

18 wai ver of counsel, to you?

19 A Not that | recall.

20 Q Well, did you have an understandi ng of the waiver of
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counsel to be, if he waives counsel --
JUDGE I TOE: M Mrissette, are you suggesting you never
di scussed anything about a waiver with M Luc Cote
not wi t hst andi ng your frequent conversations with himon this
topi c?
THE WTNESS: | understand, sir, but | don't renenber.
JUDGE | TCE: You don't renenber discussing anything
concerning a waiver?

THE WTNESS: That's right.
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JUDGE | TCE: Wth M Luc Cote?

THE WTNESS: That's correct.

MR JORDASH:
Q And was it your understanding at the tinme that M Sesay
wai ved his right to counsel per se, that by saying "I don't

counsel in the interview," it waived his right to counsel per

because that appears to have been M Luc Cote's

A My understanding is every norning he would be given his

read his rights. Every norning.

Q Yep.

A And every norning was the sanme thing. He would waive

right to have a lawer. On a couple occasions we went back

the -- the specific right advisenent. |t was the sane thing.

under standi ng that M Sesay did not want to have a | awer

during the interview That's ny understanding.
Q So when --
A That's what | have been saying.

Q -- when Ms Ureche turned up, why did you not invite her
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to deal with any prelimnary issues outside of the interview?

A Al she wanted was a copy. She didn't ask to see M

Al'l she wanted was a copy of the waiver.
Q Well, | suggest she would have asked to see M Sesay
because that was what she's been sent for. And | suggest

further, M Morissette, that because she was a legal intern

was effectively |eant on by the investigation teamto keep

Is that right?

A It's a suggestion. That's what you said; you're

it. To me, that's not a question.

Q Well, did you lean on her to stay away?
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1 A No.

2 Q Were you interested -- let's -- let's put the matter

3 clearly: It was not in your interest, was it, for M Sesay to

4 see a lawer at this time?

5 A M Sesay had told us that he did not want to see a
| awyer

6 and he did not want to have a | awyer present.

7 Q Well, he told you he didn't, according to you, want a

8 | awyer present because that's the waiver. He hadn't told you

9 anything other than that, had he, if what you say is right?

10 A Excuse nme?

11 Q He told you, by virtue of ticking the boxes on the

12 wai ver --

13 A That's correct.

14 Q -- he didn't want counsel present.

15 A That's correct.

16 Q He hadn't told you he didn't want a | awer, did he?

17 A He wai ved his right to have a | awer present.

18 Q But he didn't tell you he didn't want a | awer, per se
did

19 he?

20 A I guess if you put it this way, no.

21 Q Vell, | amputting it this way because this is -- goes
to

22 your under st andi ng of what waiving his right to counsel during
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interview neant. And you appear to be giving the inpression

you think it nmeant he didn't want a | awer, per se. Ws that
your understanding of his ticking of the boxes on the waiver
docunent ?

A My under standi ng, that when you tick the box on the

on the document, on the waiver, that you don't want to have a

| awyer present during the interview, that neans you don't want
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have a | awyer present during the interview
Q Right. Exactly. Now, there were no discussions, were

there, about his waiving the right to counsel except those on

tape; am|l right?

A Yes, that's correct.

Q Could I just ask you to turn, | think, to appendix or
annex -- annex 5, please, at the back of that report?

A Yes.

Q Sorry, go back to annex 4. M fault.

A Four ?

Q Four, yes. It's an affidavit fromMs daire Hancil es,

it's paragraph 3 there. See if you can cast any |light on

"One of the detainees, |ssa Sesay, |eft Bonthe on board the

hel i copter which flew nme into Bonthe."
A Wi ch par agraph?
Q Sorry. It's annex 4, paragraph 3, affidavit from

Ms Caire Carlton-Hanciles, concerning a visit on 17 Mrch

Paragraph 3, that: "One of the detainees, |Issa Sesay, |eft
Bont he on board the very helicopter"” -- sorry, it's got 844 on
the right-hand top of the documnent.

A Ckay, got it.
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Q Paragraph -- is it affidavit fromdCdaire Carlton-

who is duty counsel, referring to a visit to Bonthe on 17

2003. Paragraph 3, that:

"One of the detainees, |ssa Sesay, |eft Bonthe on board

very helicopter which flew nme into Bonthe and | did not

speak with himbecause, prior to ny departure, | had

told by the Deputy Registrar that he was nade to

that |Issa Sesay had signed a waiver to duty counsel."
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1 Were you in touch with Robert Kirkwood, the Deputy

2 Regi strar at this time?

3 A Maybe, | nean, you know, doi ng business.

4 Q Yeah. You woul d have been speaking to himon a regul ar

5 basi s?

6 A Well, on a regular basis less often than at the OIP
because

7 they were -- their office was not in our same conpound.

8 Q Well, did the Deputy Registrar ever discuss with you his

9 m sunder st andi ng of the waiver of counsel?

10 A No.

11 Q Now, you made mention yesterday about the way in which
you

12 investigated drug cartel. And am| right that what you were

13 tal ki ng about was sonme kind of confidence-building
i nvestigation

14 where you infiltrate a crimnal gang of some sort?

15 A If you're tal ki ng about an undercover operation, yes.

16 Q Wl 1, you drew the anal ogy between this investigation
and a

17 drug cartel investigation, yesterday, so that's what |'m
trying

18 to under st and?

19 A The anal ogy that | was drawi ng yesterday is that these
type

20 of investigations have to be investigated fromthe inside, as

you
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would do in a drug cartel or any organi sed crine, major

crime operation. That's what | was --

Q Just the information then. So what you're tal king about

infiltrating into a gang and buil di ng confidence with that

in order to obtain informtion?

A No. That's too -- we are tal king about two separate

here, Your Honour. |If you're going to be infiltrating an

operation, a gang, in an undercover operation, you dare to

for yourself, by yourself, the evidence that you need to carry

SCSL - TRI AL CHAMBER |



Page 25
are
you're
we
you're
j ust

rel ati onship

and

10

11

12

13

14

15

16

17

18

19

SESAY ET AL

13 JUNE 2007 OPEN SESSI ON

on, to be able to eventually cease the activity of that gang.
Nobody in that gang knows that you are a police officer or an

investigator. This is totally done deep undercover and you

al ways not known by nobody. That's to extract the -- if

using, let's say, to investigate fromthe inside, when you're

actually looking to bring somebody to cone over, and the term

use "roll over" this person knows who you are. He knows

an investigator. This is when the confidence building that I
was tal ki ng about yesterday, where you have to build on that
thing to develop that rapport with this person, and it's clear

fromthe beginning that this is the objective of the exercise

Q Ri ght.
A So it's two different technique.
Q Well, the techniques are the sanme, aren't they, it's

that one is undercover and one is not?
A That's correct.

Q In both cases what you're doing is creating a

with the suspect, or accused, in which that person trusts you

gi ves you sone information
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A No. It's different objective. |In one objective you

the person to cone on your board. On the other objective

trying to secure evidence. You're trying to convince these

people to sell you drugs. You are trying to buy the drugs.

are trying to get the evidence against them On the other
obj ective you want the person to cone forward to you and to

col |l aborate with you.

Q Right. To roll over, as you termed it?
A Yes.
Q And, in order to do that, in both scenarios you have to,
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times, becone like a friend, their friend for the noment?
A Yes.

Q And you have to persuade themthat you are a friend who

| ooking after, to a certain extent, their interests?
A Yes.

Q And, by that manner of persuasion, they slowy

that their interests may be | ooked after by collaborating with

you?
A Yes.
Q And so, by persuading themthat if they collaborate and

what you find useful, they will receive sonething for their
efforts; is that fair?
A Yes.

Q And so, as part of that process of being a friend,

also the flip side of the coin; that if you're not their

their interests may not be best served, does that nake sense?

A The way it's, you know, the way it's presented is that,

know, if we can help, we can help. But if you don't help
yoursel f, you know, then there's no deal

Q Then, if you don't help yourself then we can't help you
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If you don't speak, you can't help yourself?

A That's correct.

Q If you don't speak, we can't help you either?

A That's correct.

Q And the consequences, if you don't speak, may be pretty

bad; that's part of the discourse, isn't it?
A The what ?
Q If you don't speak, the consequences for you could be

pretty bad; that's what you effectively are comrunicating to
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person?
A Well, it's explained to the person, this is what you're

facing and, you know, if you coll aborate, we see what we can

If you don't collaborate, well, you know what you're facing.
You're the one that -- you know what you have done so you know

what you will be facing. You will be facing the Court and

it.

Q What then did you say to M Sesay he would be facing?

A Not hi ng.

Q You said he woul d be facing nothing?

A No, no. | said he would be facing -- he would be facing
what ever the Court, you know, would -- depending on the result

the trial. Watever the Court would inpose on him that's

Q But what did you tell himcould be inposed on hinf

A Not hi ng.

Q You never once nentioned a sentence?

A Not in nunbers, but | did nention that the maxi mumwas -

could be up to life for maxinmuns, the nmaxi num sentence.
Q So you effectively said: |If you collaborate with us you
can save yourself perhaps the life sentence?

A Yes, that's correct.
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JUDGE BOUTET: |'msorry, M Jordash, what was the
suggestion you put to the w tness?

MR JORDASH. That if what he'd said to M Sesay was: |f
you col | aborate with us you can save yourself perhaps the life
sent ence.

JUDGE BQUTET: Thank you. And the answer was "yes"?

MR JORDASH. And the answer was "yes."

Q And you were tasked to, as a deliberate policy, to keep
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M Sesay, if you like, on side?

A My goal was to, as | said fromday one, to, you know,

friends with M Sesay and try to see if he could, you know,
convince himto becone a witness for the Ofice of the

Prosecut or.

Q When was that decision made for you to play that rol e?
A I made that fromthe first day that we started

M  Sesay.

Q Wiy was it necessary if he'd agreed to cone, if he'd

to cooperate?

A He had agreed to cooperate, yes.

Q Wiy was it necessary for you to be giving that specific
task if he's already agreed?

A No. It's like | said, it was a question of confidence
buil ding to reassure you that, you know, we woul d take care of
things, to build up a confidence and to assure himthat, you
know, what we were discussing, it was in his best interests.

Q Yeah, but what |I'masking is: Wy, if he'd nmade a

to cooperate in the few minutes he spoke to M Berry, was it
necessary, then, to pull in such a senior man |ike you to keep

hi m on-side during the investigation process?
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A Just to re-enphasi ze, you know, what we were doi ng and

we woul d be keeping our word. W would keep our word.

Q What do you nean keep your word?

A What we would do for him

Q So there was sone fear that he m ght not go through with
it?

A That's always a possibility.

Q So you would nmeet himon several tinmes a day when he was
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1 bei ng intervi ewed?
. 2 A Maybe once, maybe tw ce, naybe sone day | don't renenber
i

3 I ever met himbut, normally, | would nmeet himonce or twice a

4 day, yes.

5 Q And reassuring himthat you would do what had been

6 promi sed?

7 A That's correct.
. 8 Q And so it was his -- well, it's his cooperation for --
in

9 exchange for the prom se?

10 A Hi s coll aboration in exchange to what we could do for
him

11 yes.

12 Q Thank you. Yesterday, we spoke of, | think it was the
end

13 of the day, you spoke of using Rule 42 because -- sorry, you

14 spoke of using the word "suspect" because Rule 42 was in the

15 words of -- sorry. Can | just have a nonent, please? | will

16 | eave that point until -- it's not entirely nmy fault. It's
I ack

17 of organisation. |It's the desks are not terribly good for
havi ng

18 things exactly where you want them

19 JUDGE BOUTET: |I'mglad to hear that.

20 MR JORDASH: That's ny excuse anyway.



further,

21

22

23

24

25

26

27

28

29

not chal |l enge you on that,

JUDGE BOUTET: | will
M Jordash.
MR JORDASH:
Q Let nme ask you about this, M Wtness.

JUDGE BOQUTET: No, M Jordash.

what do we do with these reports?

MR JORDASH:

Your Honours'

exhi bi t ed?

| eave.

vell, |1

Wth

SCSsL -
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would |i ke themto be exhibited

Your Honours' | eave,
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JUDGE BOUTET: W have been using them but | don't know
what you intend to do with them
MR JORDASH. Yes. Please, could they be exhibited?

PRESI DI NG JUDGE: Right. Let's proceed with the first

The first one is the one in respect of the Prosecutor versus

Moi ni na Fofana, am | right? The first one is in respect of --

the subject matter the Prosecutor versus Minina Fofana.
MR JORDASH. Yes, pl ease.
PRESI DI NG JUDGE: Dated 2 July 2003.

MR JORDASH: Well, to be honest, | am happy for that not

be exhi bited.

PRESI DI NG JUDGE: Exhibited, right.

[ Over | appi ng speaker s]

JUDGE BOUTET: |'m happy to hear that too because | was
going to ask you what the relevance is to --

PRESI DI NG JUDGE:  Yes.

MR JORDASH: Certainly.

PRESI DI NG JUDGE: So we exhibit the one dated 13 My

MR JORDASH. Yes, pl ease.
PRESI DI NG JUDGE: Prosecution, any objection?

MR HARRI SON:  No.



22 PRESI DI NG JUDGE: The docunent is received in evidence

and

23 mar ked exhi bit?

24 M5 KAMUZORA: Nunber |, Your Honour. Letter |.

25 PRESI DI NG JUDGE: Letter |. Exhibit I. Thank you.

26 [Exhibit No. | was adnmitted on the voir
dire]

27 MR JORDASH: Thank you.

28 Q Can | just confirmwith you, M Morissette, that the

29 wai vers documents which we | ooked at yesterday, if you just
turn
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to the waiver docunents, are they in front of the file?

A Yes, they are, sir.

Q Woul d you just confirmfor the record that the waiver
docunents are terned "suspect statenents"?

A Yes, that's correct.

JUDGE BOQUTET: So, for the record, which is which, and

you can give us a nore specific reference, M Jordash.
Presumably, you're tal king about page --
MR JORDASH: The wai ver docunent of the --

JUDGE BOUTET: It's page 28302 of Court Managenent

MR JORDASH: Sorry, could Your Honour say the nunber

JUDGE BQUTET: 28302.
MR JORDASH:  Yes.
JUDGE BOUTET: That's the one you're tal king about?
MR JORDASH. That's a good exanpl e.
Q 28302, M Wt ness.
JUDGE BOUTET: M Wtness, do you see this at the top of

t he page 28302, on the right-hand corner of the page?

THE WTNESS: In the -- in the centre? Wtness
MR JORDASH:
Q Yes, in the centre of the page there: At the top
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statenent;" do you see that?
A Yes. If | may explain, Your Honour. The reason -- the
rights -- what we did is -- the Prosecution did is that we --

this is the witness statenent is a statenent that we take when

interview ng people, whether it is witness or suspect,

And what we had done is we use that formand you see at the
bottom "This docunent is the property of the Ofice of the

Prosecutor." W use -- what the Prosecution had done is use
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formand added at the beginning of the formthe right

and, on the other side, the suspect statenment for the

So that this form becanme part of -- if there was any statenent

that woul d have been taken, it would have foll owed up behind

page 3, 4 and 5 woul d have been the witten statenent, if it

going to be handed. So, basically, it was just a working

docunent that was provided to us so that we could have sone

where it was going to be recorded

Q I don't knowif you've read the transcript froml ast

for the application, when the application for this voir dire

made?
A No, | haven't.
Q It was suggested | ast week by the Prosecution that,

al t hough there had been a brief conversation during the |unch

bet ween you, M Berry and M Sesay, on 31 March 2003, apart

that, there hadn't been conversations off tape?
PRESI DI NG JUDGE: Yes, M Harrison

MR HARRI SON: | stand corrected. |[If | could be referred

the transcript, | just don't recall that taking place.
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PRESI DI NG JUDGE: M Jordash?

MR JCORDASH:

of all, page 49. |

Sorry, i

t's 7 June, and I am | ooking at,

did alert --

PRESI DI NG JUDGE:  Yes.

MR JORDASH. -- your legal officers to this.
Q Page 49, bottom of the page, if | can read it to you,
Mori ssette.
JUDGE BOUTET: M Morissette, do you hear what's going
THE WTNESS: Yes, | do now. |t was on and off.
MR JORDASH:
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Q VWhat |"'mreferring tois a transcript fromlast week

i nvol ved the application for a voir dire. So you understand

poi nt, we were suggesting that the conversations off tape,

were part of the coercion and persuasion in order to obtain M
Sesay's consent, and it was suggested, what we say, by the

Prosecution, there hadn't been such conversations except for

on 31 March 20037
PRESI DI NG JUDGE: WII| you read the section?
MR JORDASH. Yes. It's line 29, page 49.

"Prosecution wants to advise the Court and feels bound

do so that the transcript of 31 March 2003, although

accurate, does not include a brief conversation during

| unch break between M Mrissette, M Berry and M Sesay
during which M Nbrissette" --
And then | objected.

PRESI DI NG JUDGE: M Harrison, do you acknow edge t hat

your ipse dixit.

MR HARRI SON:  Yes. And | just point out that there was

obj ection and that the matter was not canvassed in its
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conpl et eness.

PRESI DI NG JUDGE: Yes. But up to that point before the
obj ection --

MR HARRI SON:  Yes.

PRESI DI NG JUDGE: You acknow edge that as your ipse

MR HARRI SON:  You are correct.

PRESI DI NG JUDGE:  Yes.

MR JORDASH: Well, there is nore. Page 56, when the
Prosecution were maki ng submi ssions based on Halilovic, it was

quite clearly inplied.
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PRESI DI NG JUDGE: Precisely where?
MR JORDASH:  Line 16.
PRESI DI NG JUDGE:  Yes.

MR JORDASH. The same comrents were nmade with respect to

suggesti on made at page 29348, which refers to M Sesay saying

sonmet hing during the break. But this is what nmakes it

fromHalilovic. In Halilovic sonething was said during the

but everyone forgot about it. No one discusses it. At 29348

you see the investigator doing the right thing. He says,

the break | heard you say this. Wuat is it you want to say?"

And he is given the opportunity to do it. This is

PRESI DI NG JUDGE: Shall we hear, then, fromthe
Prosecution?

MR HARRI SON: | understood that there was an objection
rai sed and, because of the objection and the Court's ruling, |
didn't discuss matters any further

PRESI DI NG JUDGE: But is that particular section that he

has read, is that a correct attribution to the representation

what you sai d?

MR HARRI SON:  That's what | said, but | just want to
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enphasi se for the Court that when the objection was raised,

Prosecution understood that the Court did not want to hear any
nore fromthe Prosecution on that topic, and the Prosecution
tried to avoid it.

PRESI DI NG JUDGE: And so what was the |legal effect of

in your submi ssion, that the Court not wanting to hear any

What woul d you say -- your subm ssion --
MR HARRI SON: The | egal effect of it was the Prosecution

accepted that it ought not to refer any further to what it was

SCSL - TRI AL CHAMBER |
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that the Prosecution knew.
PRESI DI NG JUDGE: So where do we stand, M Jordash, in
respect to that response?
MR JORDASH. Well, | would respectfully submit --
PRESI DI NG JUDGE: What is your subnission?
MR JORDASH: M submission is this: That it was quite

clear the Prosecution were pitching their subm ssions that

had been no conversations off tape. Secondly, sorry, that

had been one conversation off tape. | think we can reasonably

infer that fromthe way in which the Prosecution cross-

PRESI DI NG JUDGE: I n other words, the fact that the

indicated that we didn't want to deal with that, did it affect

the prior utterances or subnissions of M Harrison on behal f

t he Prosecution?

MR JORDASH. The order said that what was said during

break --

PRESI DI NG JUDGE:  Yes.

MR JORDASH: -- referred to on 31 March, could not be
adduced by the Prosecution during their subm ssions. The

Prosecution then went on to effectively say: Look, this is
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the same as Halilovic --

PRESI DI NG JUDGE:  Yes.

MR JORDASH: -- because there wasn't conversations off
tape, as in Halilovic, which weren't then referred to on the
transcript. That was the substance of their subnission. The

inplication is clear : The Prosecution were submtting at

stage there had been no conversations except for conversation

31 March, but that was not a problem said the Prosecution

because it had been properly referred to by the investigators
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tape. Now --
PRESI DI NG JUDGE: Then if | understand the Prosecution
rightly, and they're at liberty to correct this inpression

they're virtually saying that the fact that the Bench

that it would not, in fact, deal with this, rendered what they
were saying legally untenable. | stand corrected on that.

MR JORDASH. Sorry, | don't --

PRESI DI NG JUDGE: Legally untenable, in other words.

MR JORDASH. Yes, because they were saying their defence

position was | egally untenabl e because any conversati ons had

tape had been referred to appropriately on tape.
JUDGE BOQUTET: If | can intervene here. |If you | ook at

page 55 of that transcript, | do recall very vividly that

because you objected to it because you objected to the part

M Harrison should now be reporting words that would have been

words or discussion that had taken place at the tine, and

M Harrison was trying to bring to the attention of the Court

i ssue that he felt he was ethically bound to bring to the
attention of the Court. Because, in his recollection, he had

informed the Court that every single break that had taken
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or would have taken place in interviews were already found in

transcript and he had now a recol |l ection there was certainly

scenari o where he was not there. That's why | take it, at

55, in his recollection, he thinks he has to put to this Court

that all conversations with Sesay have been recorded and are

the transcript. He has now discovered that at least one is

there. That is all he's saying. So thisis, to ny

the matters that were being discussed at that particul ar

not hing nore, nothing less than that. So M Harrison was
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to bring to the attention of the Court that he m ght have,
i mproperly, informed the Court as to the scenario that had

exi sted, but has now di scovered there m ght be one incident

he was not accurate. That's all it is. |'mnot sure what

maki ng of all that.

MR JORDASH: What |'m making --

PRESI DI NG JUDGE: M Sesay --

JUDGE BOQUTET: M Jordash.

JUDGE I TCE: Sorry, M Jordash. | think it's you who
objected to this. Because, you know, you sort of took

M Harrison on because he was trying to give an explanation to

incident to which he was not a witness. He was nmerely wanting

clarify what he -- what he knew about what nust have happened,
and he said he was doing this because of his -- he was
professionally bound to reveal certain things which nay have
happened during this interview. You were of the opinion, you
know, that since he did not witness the incident, he could not

report on that to the Court. And it was on this basis, you

that the Court -- that we did not visit this matter any

So, | think that if the matter was not properly
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because it was nipped in the bud at the tine, this thing, at

time -- and crediting M Harrison with having said this or

woul d not appear to be the right thing to do at this point in

time. It would not appear, to ne, to be the right thing to do

this point in time because M Harrison, fromwhat | understood

himto be doing at that tine, was only to help the Court to

us details as to what rmust have happened during these

of f-intervi ew conversations with the accused person. But

was this objection and | think we did say, yes, there was sone
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reason in that and we stopped there. So, that is --
MR JORDASH: |'mnot criticising M Harrison. [|'m not
criticising M Harrison. Wat |'mseeking to do is criticise

M Morissette. Because submissions were put forward on a

whi ch were not accurate, and |'m suggesting that was because
M Morissette has not been frank with the Prosecution

What |'m saying is you cannot make submni ssions on the

of Halilovic submitting that everything was okay here because

conversations off tape were then discussed on tape, and then
adduce evi dence saying, well actually, there is a |ot of

conversations off tape which were never then discussed on

I"mnot going to press the point because the point | would

is clear, but I"'mnot going to proceed with it. It's a snmall

point. It's a point about inconsistency and we say

com ng about because M Mrissette has not been frank with the
Prosecuti on.

JUDGE ITOE: | think those are grounds which you can
expl ore during your cross-exam nation because you' ve made the

point that there were off the tape interviews during breaks,

so on and so forth, and you're free to exploit themw th the
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wi tness who was there at the tinme. M Harrison wasn't and
think M Morissette is in a better position to tell the Court
what nust have happened during these intervening nonents, you
know, at the tine they had breaks at |lunches and so on and so
forth.

MR JORDASH: 1'Il nove on, Your Honour
Q Can | ask you, M Morissette, please, to turn to the 31
March interview, 29362

JUDGE BOUTET: M Jordash, could you repeat the page
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MR JORDASH: 29362, Your Honour.
JUDGE BQUTET: Thank you.

MR JORDASH: And --

MR HARRI SON:  There is another binder.

MR JORDASH. Could | ask Court Managenent, please, to

M Morissette the next binder? Apparently we have. 29362.

JUDGE ITCE: Is it not M Berry here? Is it M

MR JORDASH. Yes, this is M Berry here, although we

know if M Morissette was in the background sonewhere.
JUDGE ITCE: It is M Berry who is right on the scene.
MR JORDASH:  Yes.

JUDGE ITOE: | don't notice the presence of M

here. Well, you can go ahead with it.

MR JORDASH. He may be in the w ngs.

Q Can you see there line 18, M Morissette?
Yes.
Q You can see 31 March, and it's at 12.45 p.m and there

very long break there from12.45 to 2.31. Now, it's a long

ago, and | certainly don't want to take advantage, but do you

remenber if you were there on 31 March?



wasn' t

days

21

22

23

24

25

26

27

28

29

During the break?
During the break

Yes, | did visit with Issa during that break, M Sesay.

o > O F

And this is -- it was a particularly long break, it

usual to have a lunch break for one hour and 45 m nutes; could

you confirmthat?

A I didn't take track of all the breaks. Depends. Sone
short, sone days long. | don't know.
Q Yes. But an hour and 45 is on the |ong side.
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A Ri ght .
And so can you renmenber that break?
Yes, | do.

JUDGE BOUTET: Was there an answer as to whether it was

|l ong or a short break?
MR JORDASH. Yes, | think it was on the long side. |
t hought that was what -- nmaybe | am hearing voi ces again.
THE W TNESS: Yes.
MR JORDASH:
Q Yes, it was on the |ong side?
Yes, that's correct.

Q Coul d | suggest that a huge anount of pressure was put

M Sesay during that break?
A What was put on during that break for M Sesay was that,

fromthe beginning, he had agreed to collaborate with us and

is what he kept telling us, that he had agreed to coll aborate

with us, but we felt that at this stage we were not sure

it was worthwhile to continue the coll aborati on because we

that he was hol ding back on us and that's why the break was a
little | onger because | had a conversation with M Sesay and

explained to himwhat -- I"'msorry, I'll just slow down, Your
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Honour .

JUDGE | TCE

THE W TNESS

that, you know --

JUDGE | TCE

THE W TNESS

MR JORDASH:

Q And --

You say you had a good session?

Yes, a | onger session,

and expl ained to

A long session off the records?

Yes, off the record, Your Honour.
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A And had a frank di scussion with himthat, from what |
see, and what we were -- fromour discussion with the

i nvestigation and Prosecution, you know, he was hol di ng back

we knew that, that he was hol ding back, and | explained to

M Sesay that this could not work that way; that it had to

both ways. He had offered his entire cooperation to us.
JUDGE I TOE: He was hol di ng back what ?

THE W TNESS: Hol di ng back that he was not telling us

whol e truth.
JUDGE | TCE: He was not telling you everything --

THE W TNESS: Everything that he knew about the

that we had been discussing with him And that unless he was
willing to conme forward in the interview, and tell us exactly
what it is that he had done, and so that -- and that we could

prove it, we could corroborate it, you know, we were saying

at this stage we were -- there were basically no nore use to
continue this -- this interviewing. So, we had a frank

di scussi on back and forth and, you know, asking him like

we all people do things bad sonmetines in their life but they
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do good things and you have to -- life goes on. And | was

explaining to himthat if he did things that, you know, he was

t hought were bad, that these things he had to cone out with

M John Berry and he had to explain that to M John Berry when

was being interviewi ng by M John Berry.
MR JORDASH:

Q So, as you said, you explained to himthat it had to

both ways?
A That's correct.

Q And that if you were going to help him he had to cone
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wi th evidence which would help you?

A That's correct.
Q Back to that phrase again, quid pro quo; exchange for
exchange?
A That is correct.

MR JORDASH: | note the tine Your Honour. | don't know
if --
Q Did you -- did you then informhimof what he

was going to lose if the arrangenent, the coll aboration

A Vll, | informed himthat the reason we woul d need, you
know, the coll aboration would have to stop is because we woul d
not be able to use his testinobny unless he told us the whole
truth and nothing but the truth, so that if when he would --
because otherwi se, if the Prosecutor would not risk to cal

sonebody as a witness without knowing if the witness was fully

board. So, in other words, if he had done thing wong, and we

didn't know about it, but this -- these things were nore

bound to come out during the trial then he would | ose his --

credibility.
Q Well, it was -- you have to -- basically what you were

saying was: Confess to what you've done. Then you wll be
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useful to us. |If you don't confess to what you have done, you

won't be?
A Yep.
Q O, in fact, actually wider than that, wasn't it?

to sonething and then --

A No, no. Not confess. W know, we knew that he had
thing -- we knew he has done thing wong and the investigation
Q Stop there. Stop there. How do you know t hat ?
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A We know that from our investigation
Q Vll, | don't want to state the obvious, but that's one

side of the story. So you didn't know it, you suspected it?
JUDGE I TOE: At least as far as they are concerned,

M Jordash. | nean, they had investigated and that was their

opi nion of the situation they were handling at the tine, as
i nvestigators.

MR JORDASH: Yes, but they didn't know --

JUDGE | TOE: They were not taking evidence fromjust
anybody. Anyway you can go on. He's answered that, you know,
that as far as they're concerned at their |evel they had sone

indicia of what their subject was before they were

hi m
MR JORDASH. Wich | think is an unobjectionable

description but for an investigator to say: W knew he had

sonet hing wong --

JUDGE | TOE: According to themy | amsure that's what he
woul d |ike to add.

JUDGE BQUTET: On the information they had at that

particul ar noment, aside fromhim fromother sources, were

he was or was not involved in sonething. | nean, yes, they
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put it to him Well, we know that when you say this,
quite true, whatever. And they only have this information on

file, not necessarily fromyour client,

they do their investigation

PRESI DI NG JUDGE: Suppose he were to say froman

i nvestigative perspective,

MR JORDASH. Well, |I'mhappy to leave it but

PRESI DI NG JUDGE:  Yes.
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understand it fromthat context. He wasn't making a

pronouncenment other than from an investigative perspective,

pronouncenent may be wong from ot her perspectives.
JUDGE | TCE: That's why we are here
PRESI DI NG JUDGE: Yes, that's so.

JUDGE BOUTET: If | may intervene here, M Jordash, not

that issue, just to clarify a response given to you by the
witness. M Mrissette, you said when you were asked the

question that when you spoke to Sesay during that break, you

that you had to know, and you were saying to Sesay you had to

know that the witness was still on board with you, so, and

his credibility was inportant because if he was to be

and you had to make sure that he would stand one chall enge in
court. So, you're talking to that person at that tine as a
wi tness; you're not anynore on a suspect scenario. So this is

clearly an intervieww th a witness, not a suspect. Am| --

m squoting the facts to you? O am| msdescribing what is
happeni ng at that tine.
THE WTNESS: Yes. | would say m sdescribing. | was

talking to -- because | did not go with M Sesay to actua
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in regards to the investigation. Wat | was doing is

with himwhat he had provided to the -- to the investigation,

M Berry, so far, and exactly quoted in that, according to our

i nvestigation, based on our investigation that we had

so far, we knew that he had done thing wongs, but | did not

into that so -- but | explained, | was explaining to himthat

knew t hings that he was not telling us the truth, and he kept

insisting that, well, you want to collaborate, you have to

that you're genuine and you have to show that you're serious
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about this. And unless these things come out we cannot, |

justify -- you don't have any credibility. And so we were

one-on-one discussion like this, back and forth, and | was

telling himthat this -- if you -- these things will have to

out. So when you're talking with M Berry, these things have

come out. Unless, otherw se, you won't have any credibility

all.

MR JORDASH:
Q We can see this nore clearly, can't we? Sorry, Your
Honour .

PRESI DI NG JUDGE: Perhaps we'l|l take a short break and

back and pursue that further. Yes.
MR JORDASH. Yes. Thank you.
[Break taken at 11.42 a.m]
[ RUF13JUNO7B - CR]
[ Upon resuming at 12.14 p.m]
PRESI DI NG JUDGE: W'l continue with the
cross-exam nation, with the expectation, consistent with
M Jordash's commitnent, that we'll wi nd up today.

MR JORDASH: 1'Il do nmy very best. That shouldn't be a
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JUDGE | TCE: Pl ease do, M Jordash.

M Berry, | hope.

MR JORDASH:  Yes.

So that we can npbve

M Morissette, please turn to the 15 April interview,

JUDGE I TOE: Sorry, M Jordash, 297

Q
page 29535.

MR JORDASH: 535.
Q

You're in the interview at this point. 29535.

SCSsL -

TRI AL CHAMBER |



Page 46

have

t rut hf ul ness

of

t hat

t he

truth

exactly

10

11

12

13

14

15

16

17

18

19

SESAY ET AL

13 JUNE 2007 OPEN SESSI ON

JUDGE BOQUTET: What's the date of this interview? |

that page. |'mjust asking --

Q

MR JORDASH: 15 April, Your Honour
JUDGE BOUTET: 15 April.
MR JORDASH:

And you see there question, | think -- it mght be from

M Berry, it mght be fromyou, it's unclear. But M Sesay

answers, "M John," so it's probably M Berry.

"Q Your credibility is going to lie on the

of what you and | speak of, okay?
"A.  But sone people nmake allegation, M John
"Q No, | realise that, but that's why I'mjust

enphasi sing to you, okay, that not to hold back because

any fear of anything else. But, | nean, if you feel

there is sonething that you did and you're not telling

whol e anmount, the reason why | need you to tell the

is | need the credibility that Issa is telling ne

what happened. Because, obviously, there may be other

peopl e, as you say, who are going to say sonething
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differently, okay. That's why | want to nmake sure that

the stories are the sanme, that they are the same. |If
they're not the sane, no problem W' Il deal with that
when we get to it."
Do you recall that?
A Very vaguel y, Your Honour, and | don't know if it's me
speaking or John. We'd have to listen to the tape.

Q Right. But you can see there it sounds as though there

been an agreenment that M Sesay will be a witness, and that --

that right?
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A I cannot say that there was an agreenent that he woul d

wi tness, but this was the idea, to eventually make sure that

want himto have -- we wanted himto be a witness, but it

my call to decide if he was going to be called as a witness or
not. But definitely the plan was to have M Sesay for us, for
our investigation -- as far as investigation was concerned, we

wanted to have himas a w tness.

Q It was effectively being said to him Wat you say to
us -- hopefully what you'll say to us is consistent with the
evi dence we already have, that way you'll be a useful wtness.
A Yes, that's correct, Your Honour.

Q If it's not consistent, then we'll have to deal wth

presumably, at the tinme he testified for Prosecution.

A Not necessarily. It neans we have to deal with that.
That's one way to do it but also to do other -- to expand our
investigation and try to corroborate what M Sesay was telling
us.

Q You don't say, do you, anywhere, when discussing him

a witness, that the decision lies with anyone el se besides
your sel f?

A | don't recall. I know we' ve di scussed that the
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Prosecuti on would be involved, but I don't know | don't

so.
Q Yesterday you nentioned, at the end of the day, that you

used the word "suspect" because Rule 42 and 43, which you were

purporting to apply, used the word "suspect"; is that right?
A That's correct, Your Honour.

Q Are you familiar with Rule 63?

A Vaguel y.
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A

Q

Questioning of the accused.

Yes, vaguely. | haven't used it --

Rul e 63(A):

"Questioning by the Prosecutor of an accused, including

after the initial appearance, shall not proceed without

presence of counsel unless the accused has voluntarily

expressly agreed to proceed w thout counsel present. |If
the accused subsequently expresses a desire to have

counsel , questioning shall thereupon cease, and shal

resume when the accused's counsel is present.”
That's correct.

So it wasn't that you had to refer to M Sesay as a

suspect, because there was a specific rule which enabled you

refer to himas an accused, which is what he was; do you

t hat ?

A

Q

Yes.

And Rule 63(B) goes on to deal with the sane, audio or

vi deo recordi ng of any waiver in accordance with the procedure

provided for in Rule 43. So -- well, let's nove on.

JUDGE BOUTET: Was that a question?
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MR JORDASH. No, it wasn't. | was going to nake a

and | thought better of it.

Q Can | ask you, please, M Morissette, to turn to 29518
which is the 15 -- sorry, 14 April interview It's -- as you
told us yesterday, this is the point when you turn up to dea

with the intervention of John Jones. Just have a | ook at

A. | am

Q And you dealt with the letter which John Jones had

And it's right that you read out part of the letter, didn't
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A That's correct, sir -- Your Honour.
Q But one aspect, and it's -- | forget the exhibit nunber

our conputer has crashed here. The letter from John Jones,

was exhibited yesterday, you -- it's right that you did

part of the letter when you read it to M Sesay?

A No, just the --
Q Yes, just a selection. But one bit you m ssed out was
this: "I amextrenely concerned about the circunstances

surroundi ng the apparent waiver of M Sesay's right to renain

silent and to have a | awyer present during his investigation

your office."
That's sonething that you didn't read to M Sesay.
A Can you read the paragraph again for ne, please?
Q Yes. "I amextrenely concerned about the circunstances
surroundi ng the apparent waiver of M Sesay's right to renain

silent and to have a | awyer present during his investigation

your office."

A No, | did not read that part.
Q Is there any reason why you did not read that part?
A I"mtrying to remenber. That's sone place that, if |

recall, M -- sonmewhere else, M -- what's-his-nane, M Jones
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had been to see M Sesay twice, | believe, while at Bonthe
Island. And M Sesay had inforned us of this, but I1'd have to

find it, and M Sesay apparently had told that he did not want

have any | awyer present when he was being interviewed by M

Berry.

Q Yeah. The point |I'masking, really, is this -- well,

me put it specifically. Can | suggest that you intentionally

m ssed out the word "l awyer"?
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1 A I don't know why | did not do it.

2 Q Well, could | suggest that what, in fact, was going on
her e

3 was that you were seeking to distinguish duty counsel from

4 | awyers, to confuse M Sesay into waiving his right to duty

5 counsel and not, in fact, to a | awer

6 A No, this thought never occurred to ne.

7 Q Okay. Let's read on. 29519. Look at line 23
referring

8 to the specific rights advisenent. Line 23:

9 "It's called a specific rights advisenment. W have just

10 received a letter from John Jones, Defence adviser and
duty

11 counsel, telling us that you wanted to reconsi der your

12 col | aboration with the Ofice of the Prosecutor."”

13 And then over the page, and we can refer to the specific

14 rights advi sement, but we can do this nore quickly on the

15 transcript. Line 7, 29520:
16 "Q Did you tell John Jones, the duty counsel, Defence

17 advi ser, that you wanted to reconsider your
col I aborati on

18 with us."
19 Ckay, you see that?
20 A Yes.

21 Q Is there any reason why the rights advisement, which had
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been specifically drafted to deal with problens which appeared

be arising did not nmention | awer, but referred to duty

and Defence adviser?

A I have no explanation for that.

Q I nean, it's right, isn't it, that you were aware that
M Sesay had requested a | awer?

A Yes.

Q And we can see that, can't we, fromthe docunent which
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signed by M Berry.

MR JORDASH: Your Honours have in the bundle we filed

week. Your learned officer gave me a copy which, of course,

lost. Could | ask for the witness, please, to be given a copy

this. It wasn't exhibited [ ast week, but | referred to it in
submissions. It's the letter dated 24 March.

Q Now, are you aware of this letter?

A Yes, |'maware. | don't knowif |1've seen it before,
I"'maware -- | was aware of it, yes.

Q kay. So it's a letter witten by or on behal f of

M Sesay, saying: "I, Issa Sesay, want M Robinson to

me and not M Edo Ckanya."
A Yes.
Q Do you know the circunstances upon which this letter was

signed by M Berry?

A | don't recall the circunstance, but | believe it was
M Sesay -- on one occasion, when M Sesay -- no, that's on
third -- is it the 24th? | don't recall, Your Honour, but |

believe it would have been when M Sesay was brought in for an
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interview with John Berry.
Q So John Berry knew M Sesay was asking for a | awer, at

| east on 24 March?

A Yes. But he was asking for that specific | awer.
Q Yes.
A And we were waiting for the Registry to nake the

arrangenent for that.
Q Right. And the waivers had been counsel, they'd al ways
been termed counsel, hadn't they, not |awer?

A Yeah. To be honest, we were not making the difference.
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don't know why, but we were not nmaking the difference. And,
still, M Sesay, even though he wanted -- he had expressed his
wi sh to be represented by a specific | awer, he al so expressed
his wish to continue collaborating with us, at the same tine.
Q Well, collaborating with you is one thing, but doing so
without a lawer is a second thing, isn't it?

A Is a what?

Q Wel |, collaborating with you and continuing to talk is

thing, but, of course he could have coll aborated and conti nued

talk with you with a | awer.

A Yes, that's correct.

Q And sinply because he says | want to continue talking to
you doesn't mean he is saying, "I want to do it wthout a

| awyer. "

A That's correct.

Q M Berry nmust have told you that M Sesay asked for a

| awyer, at least on this date.
A Mm And, if | recall, we had informed the Registry of

this, and that is why he was put on paper, and he was asking

that specific | awer

Q And |'m suggesting -- well, let's turn to the
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29520.
A 5207

Q Yes, please. 14 April. There's M Sesay being asked

the specific rights advisenent at line 19. M Sesay says:

willing to continue talking to you -- with you, because |'ve

started it already.” So he was saying that it is his right

because there had been sone agreenent before, he was going to

conti nue because of that agreenent. Yes?
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A Excuse ne. Yes.

Q Yes?

A That he was -- continued to talk, yes, that's correct.
Q That was the agreenment before reached, that he was

to continue; is that your understandi ng?

A

He was willing to continue, like he said, "Because"

willing to continue talking to you because |'ve started

Q

Yes. Ckay. 29521, line 12

"Q Do you want your duty counsel present during an
interview. Again, it is either yes or no."

JUDGE BQUTET: Did you say 295217

MR JORDASH: 29521.

PRESI DI NG JUDGE: There is no such --

JUDGE BOQUTET: | have no such page. That's why |I'm

PRESI DI NG JUDGE: The next one is 29522

JUDGE BOUTET: In ny book as well. There is a page

m ssi ng, again.

MR JORDASH: Well, |'ve got 29521.
PRESI DI NG JUDGE: We'll follow you carefully.
MR JORDASH: | can read it.

To be fair to you, M Mrissette, you do say, at line
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"Q

Do you want your duty counsel to be present during

interview? Again, it's either yes or no.

"A

"Q

"A

yet.

"Q

w--

Lawyer to be present when we interview you

Well, ny lawer is not yet -- | don't have a | awyer
That's why | said duty counsel. Duty counsel would

a lawyer that's been appointed tenporarily by the person
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that canme and see you here at the beginning there.
Renenber the | ady that came and see you, she's a duty
counsel. This person is also duty counsel. Do you want
any duty counsel to be present?"

Now, of course, | suggest there is nothing wong in

with that paragraph. You appear to be saying, is this right,

duty counsel were like |awers, tenporary |awers; yes?

A

Q

That's correct.
Then, | suggest, we get into problens. 29521

"Q There's a couple nore questions here. Do you want

to tell the duty counsel that you are tal king and

collaborating with us every tine we interview you? Do

want us to informthem to tell then?
"A. Well, that -- they will not informny friends over
there so that | will not be -- | nean, they will not be

| ooki ng at nme awkward, you know. Because the whol e

I don't -- the date of the trial, okay, but, you know,

think it's too early now for these guys to know that,

our own man now i s going against us. He's telling a

about us, you know?"
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THE | NTERPRETER:  Your Honours, can | earned counsel --
MR JORDASH:

Then, over the page --

THE | NTERPRETER: -- please go over his question.

MR JORDASH: The whol e thing? The whole thing?

THE | NTERPRETER: Yes, Your Honours.

MR JORDASH:
"A. Well, that -- they will not informny friends over
there so that I will not be -- | mean, they will not be
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A

Q

| ooki ng at me awkward, you know, because the whol e

don't -- the date of the trial, okay, but, you know, I

think it's too early now for these guys to know that.

our own man i s going against us. He's telling a story
about us, you know. "

Let ne ask you, M Morissette, if | my -- M

Yeah.

You've told M Sesay at this point duty counsel are like

tenporary |lawers. M Sesay then says, well, actually, duty

counsel will tell the other accused of what he's talking

is that right?

A

Q

That's right.

So he was saying to you, effectively: Well, duty

are not like ny | awer because they won't be private to ne; is

t hat

A

Q
A
Q

right?

That's correct.

Do you correct that m sapprehension?

No.

No. 29522, question, you straight afterwards:

"Q kay, it's inportant we have a cl ear answer



21 as you know it's your right. You have the right to have

a
22 duty counsel. If you want to have a duty counse

present,
23 it's your right."

. 24 Now, do you accept this sinple proposition, M

Mori ssette:
25 That you're not offering M Sesay a | awer, as far as he
26 under stands one, at this point? You're offering himduty
27 counsel, who he believes does not have a duty of

confidentiality.

28 A The reason that we are offering himduty counsel is
because

29 we are informed by the Registrar that M Sesay insists that he
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want s nobody el se but M Robinson. And we're informed that

Regi strar are nmaking these arrangenents to get M Robi nson

until he gets M Robinson, he doesn't want to talk -- that's
understanding -- he does not want to talk to other |awer

Q Yes.

A So that's why we're saying that, well, go to the duty
counsel

Q But do you accept this: An essential part of the | awer

confidentiality between client and | awer?

A Yes, Your Honour.

Q So if you offer him sonebody who he does not believe to
have that confidentiality, you're offering soneone who he does
not believe to be a | awer, logically; do you accept that?

A | accept that.

Q So when you're offering himduty counsel, you're not

offering hima | awer, according to hin®

A According to him you're correct.

Q And did you correct that m sapprehension?
A You nean with hin®

Q Yes.

A No.
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Q So will you accept this: That when you've gone through

rights of the waiver, when you' ve said, "M Sesay, do you

your right to counsel?" if he thinks that's counsel who is

counsel, he's not waiving his right to a | awer, as he
understands it, is he?
A I f he understands that duty counsel is not a | awer?

Q I f he understands that counsel on the rights waiver is

counsel and he doesn't believe duty counsel have a
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confidentiality obligation, he's not waiving his right to a
| awyer ?

MR HARRI SON: nhjection. That's a question asking
somet hing of which only M Sesay could ever give the answer.

PRESI DI NG JUDGE:  Your response?

MR JORDASH. M Morissette says he properly expl ai ned
M Sesay's right to counsel and M Sesay, in an informed way,

wai ved his right. The logic M Mrissette can either accept

not, and ny learned friend s objection sinply is because the
logic is clear, and M Mrissette would have to answer in a

particular way. |It's not whether it's in M Sesay's nind.

the Il ogic of what was going on in M Mrissette's mnd which

key at this nonent.

PRESI DI NG JUDGE: But wouldn't it also -- when you | ook

the kind of nuance that the question raises, isn't it properly
one for address that the Court can be fully addressed on the
inplications of the answers that he's given in the context of
t hat .

MR JORDASH: 1'IIl leave it.

PRESI DI NG JUDGE: Considering the distinction you're

bet ween duty counsel and counsel, |awers sinpliciter.
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MR JORDASH: |'Il leave it, Your Honour.

PRESI DI NG JUDGE: Very wel | .

JUDGE BQUTET: | support entirely the Presiding Judge.
was just about to say that's enough. | think this is not for
witness to respond to this question: It's for you to nmake

argunents to the Court on.
MR JORDASH: I'll leave it at that, Your Honour.

JUDGE BQUTET: Thank you.
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MR JORDASH:
Q Page 29523, M Mbrissette. Sorry, 29522, bottom of the

page,

M Sesay says:
"Ckay, sO -- so every time we talk we'll informthe"
Sorry, the question is:

"Q So every time we talk, we will informthem and

time in the future, like today, we will informthem and

we tal k again tonorrow or next week, or whenever, we'll
informthe duty counsel ?
"A.  Yeah. So whatsoever we discuss here --

"Q Not of what we've discussed, no, no, no. What

di scussing here is in straight confidence with us, but

will tell themthat we're discussing with you."

So do you accept this: That instead of saying to M

that the right of confidence |ay between duty counsel and him

you' re suggesting to himthat confidentiality, in fact, lies

bet ween you and hi nf?

A

No. | believe the -- this one -- it's the way the

was worded on the rights advisenent. And if | could have

toit,

because | don't renenmber by -- it was -- at one point,
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they're asking M Sesay --

Q If you need the rights advisenment, if you need it to
at --
A Yes, pl ease.

MR JORDASH. Coul d the witness pl ease be given --

THE WTNESS: That's the second one with the two

on it.

MR JORDASH: | don't know the exhibit nunber. I''m

this conmputer has crashed. Al our notes are on there.
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Q Let me deal with it in a different -- |let ne ask anot her
question while we're waiting. You are saying to himthat --

you're reassuring himthat you won't tell anyone, the

won't tell anyone about the contents of these interviews.
A Yes.

Q And you' re reassuring himthat even though you can

them duty counsel, that he's been interviewed, they won't see

the contents of the tapes.

A Right. If | recall correctly there -- in one question
he's asked us if we want -- if he wants us to informthe duty
counsel when we are -- when we are interviewing him And

believe the answer is yes. Then, the next question is: Do

want to be -- do you want themto be inforned of the content

the interview? And the answer is no, if | recall properly.
Q And obvi ously, not to bel abour the point --
PRESI DI NG JUDGE: Yes, M --

MR HARRI SON: | f Court Managenent doesn't have it, |

an extra copy. The exhibit should be before Court Managenent,
but here's a copy that can be handed to the witness.
THE WTNESS: If | may read, Your Honour, the question

PRESI DI NG JUDGE: Yes. Question, please.
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THE W TNESS: The question is
"Do you want us to tell the duty counsel that you are

tal king and collaborating with us every tine we

you?"

And the answer is: "Yes."

Then the second question

"Do you want us to give a notice to your duty counsel of

all future interviewif you still want to coll aborate
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us?" And the answer is: "No."
So, it's --
MR JORDASH:
Q The questions were not clear and the answers were even
cl ear.
A | agree with you.
Q But the point |'m naking about page 29523, line 11, is

i nstead of you inform ng M Sesay that he could have

with the duty counsel, you informhimthat he can have

with you?
A Yes, that everything he tells us will be in confidence.
Q Yes. Is it -- well, let's nove on to line 20 -- line

M Sesay asked:
"A. They are going to go through the interview we are

havi ng, " tal king about duty counsel
"Q | don't follow Do you nean they'll be present, or
they're going to renenber we're tal king about a duty

counsel? This is not your pernmanent |awyer, your

| awyer, because you don't have an appointed | awer yet.

He's telling us in the letter that he hopes to have a
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| awyer appointed for you."
Then at the bottom the bottom sentence:

"Q So this is the duty counsel here we're talking

not your |awyer."
A Wi ch one, please?

Q Sorry, line four, towards the bottom Don't you agree

you had sonme obligation to explain to M Sesay that duty

were de facto lawers for M Sesay, with all their attendant

responsibilities?
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A To be honest with you, it never entered ny mind. M

had nmet with these people before, at the office, and al so on
Bont he Island, had di scussions with these people. So, no, it

never entered ny nind that it was ny duty to pursue this.

Q Well, he's had discussions with them
A Yes.
Q But, obviously, it follows, doesn't it, that if he

trust them he may not have discussed that nmuch, and |'m
suggesting it was incunbent upon you in those circunstances to

tell himhe could have trust in thenf

A Never entered ny mnd, Your Honour

Q Never entered your mind. Bottom of the page there.

M Sesay asks, in reference to John Jones: "But he's not the
who is going to choose a |lawer for nme." Over the page:

"Q No, you choose the lawer. They will present you

a list of names and CV and then you'll have to nmake a
choice, a selection."

Do you agree with this: M Sesay showing a clear |ack

under st andi ng of the process, not just the process of what a

counsel is, but also how he gets a | awyer
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A For the selection, that's correct.

Q Then let's keep going to the next interview Before we

did you ever clarify with M Sesay off tape why he wanted the

Defence O fice to be infornmed about --

A No.

Q -- the interviews?

A Not that | recall, no.

Q Did ever occur to you that it mght be that he wanted

protection, but couldn't feel confident in their ability to
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things quiet? Did that ever occur to you?

A Vel |, definitely, he had expressed a fear in their

i ke you say, to keep things quiet, but the issue of security

never raised.

Q The second rights entitlement, specific rights

whi ch you deal with on the next day, in which you return,

you, to try to get sone clarity to the situation?

A Yes.

Q Again, the rights entitlenent -- | don't know if Court
Managenent have this one, the second one fromthe 15th -- the
first one from15 April, two specific questions. \ere the

question is asked:
"Do you want us to tell the duty counsel that you are

tal king and coll aborating with us every tine we

you.
You have that, M Mbrissette?

A Well, | don't know. |It's just the sane -- exactly, is

That has the 1st -- the 14th.

MR HARRI SON: It's Exhibit G fromyesterday and it's

two questions on that.
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n A.

"Q
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us?"

CORDASH:
ays:

Do you

i ng and

No.

Do you

future i

Thank you.

want us to tell the duty counsel that you

col l aborating with us every tine we

want us to give notice to your duty counse

nterview if you still want to coll aborate
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Why, given the obvious m sunderstanding M Sesay showed

day before about the role of the duty counsel, why did you not
make it clear on the specific rights advisenent that what you

wer e tal king about was a | awyer?

A | took for granted that M Sesay, having talked to these
peopl e, that he knew who they were and -- you know, | couldn't
nmake --

Q This was the day before when he showed he didn't

what a duty counsel was, and yet, a specific question -- who

drafted the questions, please?

A Prosecution office

Q VWho?

A | don't know.

Q On whose instruction?

A | don't know.

Q So you accept this as well, that, on this day, M Sesay
not being asked whether he wants a lawer to be told -- to his

m nd, he's been asked about duty counsel; yes?

A That's the termthey use.

Q Yes. And was there any greater clarity brought to the
situation by these two questions?

A Not to nmy know edge, Your Honour
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Q

What we can say, do you agree with this: M Sesay is

wanti ng sorme kind of notice given to the duty counsel ?

A

Q
A
Q

According to those two docunent, yes, Your Honour
Yes. So if | can take you to 15 April, 29529.
29527

29529, line 21, M Sesay asks, when you're seeking

inrelation to these two specific questions:
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"A. But by informing them | nean, they will not know

we are di scussing?

"Q No. Your lawyer will know eventually when you have

| awyer appointed to you. We will disclose the materia

your |awyer."

You were intentionally making a distinction between duty
counsel and | awyers there, weren't you?
A Vell, I'"'mnot making a distinction as a distinction
because he doesn't want these people to be informed, but his
lawyer will need to be inforned.
Q Well, he wants themto be infornmed about hi m being
interview, doesn't he?
A Yes, but not about the content.

Q Yeah. But the point I'mmaking here is, you're

him Don't worry, duty counsel won't know what's been said.

We' || save that for your |awyer when he cones?

A | guess that's one way to put it, if you want to.

Q Well, do you agree with that or not; is that what you
doi ng?

A Well, he asked us not to informthem so we were not
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themthe information.

Q Right. So he said he wants a | awer, but his | awer

t here.
A That's the problem
Q Yes. And then at the bottom M Sesay shows further

m sunder st andi ng about the role of duty counsel; is that

And you do correct him saying that duty counsel are not the

who arrange visitors; yes? M Sesay thought that duty counsel

A That's correct.
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Q -- were the ones who arranged visitors?

A That's correct, Your Honour.

Q And visitors was sonething that M Sesay was extrenely

worried about during this process, wasn't he, access to his

famly?
A Yes, Your Honour.
Q And we can see that. Can | ask you to turn to the very

first interview again, page 28349, of 10 March 2003.

A | don't have the binder, Your Honour

Q Could | please. 10 March 2003, 28349.

A 28349. 28349

Q 28349, bottom of the page there, M Sesay, says -- well,
M Sesay is crying in the interview and he says:

"You know, | said, what got nme so shattered, when you

me about ny children, because presently they don't even
know nmy whereabouts. You know, that caused ne to cry."
Do you renenber that?

Yes, | do.

Way didn't his children know his whereabouts?

That's the day of the arrest.

o > O F

Yes. Well, isn't it customary, | think in nost

jurisdictions, to give an accused or a suspect a phone call so
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can informhis famly where he is?

A We didn't know where the famly was.
Q Well, why didn't you at this point say to him "Let's
the interview | don't want to take unfair advantage of you.

Let's informyour famly where you are. They nust be

Way did you not do it?

A | did not do it.
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Q No. You' d do it in Canada, wouldn't you?

A In certain cases, yes

Q Right. And it would be hunane and woul d not be taking

advant age of an accused; do you accept that?
A Yes.
Q Now, can | ask you to turn to 14 March, please, 28839.
Then we have quite an inportant statement at the bottomthere,
guestion --
JUDGE | TOE: What page again? What page is this?
MR JORDASH: 28399, 14 March interview,
Q The rights have just been read -- actually. No, | wll
ask. You're not in this interview, it appears, although I
don't -- it's unclear whether you're in the wings. But the
rights are read by M Berry. And M Sesay appears to ask sone
sort of -- well, sone kind of question, perhaps, or statenent:
"A.  Yeah, but according to you |I'm a suspect of, you
know - -
"Q Yes, you're a suspect, and that's why you've been

advi sed of your rights; who you have the right to

and speak with, and have a | awer present or an
interpreter or to --

"A. So all these days |'m saying yes, mneaning yes, |'m
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guilty?

"Q No, no, you're not admitting guilt.

"A. Ckay.

"Q You are being advised that you're a suspect?

"A. Ckay.
"Q And that,
rights.

as a suspect, you're entitled to these
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"A  COkay."

Were you aware that M Sesay had said in the interview

he' d been saying, yes, neaning: |I'mnot guilty, in relation

the rights waivers?

A No.

Q You weren't aware of that?

A No.

Q I"l'l save these questions for M Berry then. Could I

deal with two final issues. Firstly, you nmentioned yesterday

operation, Operation Neki, or is it Nike?
Yes, Neki, in Kenya.

I n Kenya.

Yes, Your Honour.

You were involved in --

Qper ation Neki .

o >» O > O »

Right. And Operation Neki was -- Neki. |Is it Neki or
Ni ke, sorry?
A Neki, N-E-K-1. Neki.

Q Yes, that's what | thought. Neki. Anyway, | think

tal ki ng about the same thing. Which was the arrest and
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of various people in Kenya.

A That's correct, Your Honour.

Q In, is it 19967

A 1997.

Q 1997.

A Yes.

Q What role did you play in that?

A I was the coordinator of the operation.

Q And it involved crossing from Tanzania i nto Nairobi,
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it Kenya generally?

A You nean the arrest operation?
Q Yes.
A The arrest operation was to bring down people from Kenya

into Tanzania, to Arusha.
Q And you were headi ng up the operation?
A Well, | was in charge of the teamthat had nounted the

operation, but the operation itself was being headed by the

of investigation and the deputy prosecutor

Q Did you go on the operation?

A Yes, | was on the operation -- excuse ne.

Q Yes.

A | was on part of the operation. M nmain role during the

arrests that were taking place was not on the ground itself.

was at the conmand centre but then becone involved in the
operation for the transfer of one specific accused.
Q And who was that?
A Jean Kanbanda
Q Kanbanda?
A Kanbanda.
MR JORDASH. Could | ask at this point that Your Honours

get a copy of an Amesty report, please, which we have here.
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Q During this -- could the witness al so have a copy,

This, | think, by any stretch of the imagination, turned out

be a controversial affair, both in relation to Kanmbanda, and

inrelation to other people arrested during this operation

you agree with that?
A It's -- 1 have a different opinion

Q Wel |, what's your opinion?
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A I think the operation was well carried out and a
Q Well, let's have a | ook at what Amesty said. Page 3,

pl ease. Fourth paragraph down, when talking about

the I CTR
"In a few cases, there have been insufficient regard to
i nternational standards and the tribunal's rule of
procedure, which has conprom sed the rights of detainees

and set dangerous precedents. |In one case, an accused

been held in an unrecogni sed place of detention.”
That was Kanmbanda, wasn't it?

A That's correct.

Q I n another case, a detainee who had been m stakenly

arrested in Nairobi was held in unlawful detention for al npst

mont hs in Arusha, denied access to a | awer, not brought

judge at all, and then returned to Nairobi where he was

arrested by local police. That was one of the nen arrested in
that operation, wasn't it?
A That's correct, Your Honour.

Q Then let's just keep going through the report. Let me

you this question: Wre you involved in the questioning of
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Kambanda?

A

At the beginning. | had a discussion with himat the

begi nni ng, yes.

Q

Were you involved in visiting himin this unlawful

det enti on?

o > O

On a coupl e of occasion, yes.
CQutside the UN detention centre?
That's correct.

He al so waived his right to counsel?

SCSL - TRI AL CHAMBER |



Page 70

hel d

pl ease,

speaker s]

operati on

He

10

11

12

13

14

15

16

17

18

19

20

SESAY ET AL

13 JUNE 2007 OPEN SESSI ON

A Yes, that's correct.

Q Were you involved in that?

A No.

Q Are you aware he conpl ai ned | ong and hard about being

in the unlawful place of detention?
A No.

Q You weren't aware? Let's deal with the -- page 16

paragraph 10. | --
PRESI DI NG JUDGE: What's your estination of this?
MR JORDASH:  Five nminutes.
PRESI DI NG JUDGE: Five mnutes. Ckay.

MR JORDASH. | just want to put this [overl apping

my case and |'mfinished then.
PRESI DI NG JUDGE: Ckay.
MR JORDASH:
Q Nunber 10, unlawful detention of Esdras Twagiri nana.
JUDGE | TCE: Page what?
MR JORDASH: Page 16 of 23.

Q Esdras Twagiri mana was arrested during the Neki

after he was m staken for an accused wanted by the tribunal



21 was unlawfully held in detention for alnost two nonths after

t he
22 m st ake becane clear. Do you know how it was he was brought
over
23 the border during the operation?
f 24 A This -- Esdras was m stakenly taken for another target
0
25 this operation
26 Q But -- sorry.
27 A Al t hough he knew that he was not the person we were
| ooki ng
28 for, he didn't nmention anything to the arresting and it's only
29 after, upon arriving in Arusha, that he inforned the arresting
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1 that he was not the right individual.

2 Q Sorry --

3 A If I may explain the situation, Your Honour, please.

4 PRESI DI NG JUDGE: Proceed.

5 THE WTNESS: This becane [indiscernible] a nightnmare
for

6 the Registrar. Once he was declared that he was the wong

7 person, once we confirned that he was the wong person, then
t he

8 team we started doing sone research for the right person.
But ,

9 this gentleman was illegally in Kenya. He had been living
there

10 illegally as a Rmandan citizen. Now he finds hinmself in
Arusha

11 and the Canadi an -- the Kenyan government didn't want him
back.

12 MR JORDASH:

13 Q Wll, he didn't just find hinself in Tanzania, did he?

14 A No.

15 Q He was brought across the border without any papers.

16 A No, no, he was brought across -- he was arrested. All

17 t hese persons were arrested on what we call 40bis.

18 Q Yes.

19 A And that's how they were arrested.

20 Q Well, he wasn't, because he wasn't the right nan, so he
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coul dn't have had any papers.
A We t hought he was the right man

Q Well, he didn't have any papers on himand he was

across the border w thout any papers; do you accept that?

A I don't -- | don't recall. | don't know if he had paper

hi m or not.

Q Well, if he wasn't the right man, he presumably didn't

the right papers.

A Wel | then maybe he didn't have paper
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Q Could | suggest to you you know perfectly well he was

basi cal | y ki dnapped from Kenya wi t hout papers, and your team

the wong man.
A The teamthat arrested this person thought they had the

right man. How, | don't know, | wasn't there. But they

they had the right man. And it's only once they got to Arusha

that he made them know. Wy would they bring sonmebody who had

interest to Arusha, why would they arrest anybody, know ng

he wasn't the right man, that he was the wwong man and bring

Arusha for what? They had no reason for that.
Q Sorry, are you suggesting then that this man never once

said on his journey to Tanzania, a four-hour journey in the

that he wasn't the right nan?
A That's my understanding of it, yes, sir.

MR JORDASH. Could | apply to exhibit this report,

PRESI DI NG JUDGE: The entire report?
MR JORDASH: Yes, please.

PRESI DI NG JUDGE: Very well. Prosecution, any

MR HARRI SON:  None.



20 PRESI DI NG JUDGE: W'Il take the report into evidence

and
21 mark the report Exhibit --
22 M5 KAMJZORA: J, Your Honour.
23 [ Exhibit No. J was adnmitted on voir dire]
24 MR JORDASH: If | can just finish.
25 Q Could | suggest that what happened during this interview
26 and arrest process, M Morissette, you went into the cell at
t he
27 CID with John Berry and John -- Saffa to see M Sesay, when
you

28 arrived at the CID

29 A No, Your Honour.
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Q That's why you went to the scene, to go and grab M

and get himfirmed up to coll aborate.
A No, Your Honour.
Q And you said to him along with John Berry: "You better

corroborate with us, because this is the end of your life if

don't."

A No, Your Honour.

Q M Sesay said what did you want himto do, and you all
effectively, said: Collaborate, cooperate, and you'll be

A I never talked to Issa Sesay until he arrived at our

in the afternoon of the 10th of March
Q And when he cane to Scan Drive, the process of coercion

threat and inducenents continued; isn't that right?

A There was never any coercion, threat or inducenent to
M  Sesay.
Q Let me just ask this: Did you not see saying to

"If you collaborate with us, we can save you fromthe life
sentence,” as potentially likely to make Sesay see it as a
threat? You don't see it --

JUDGE BOUTET: Isn't it an argunment again, M Jordash?

JUDGE | TOE: We have visited that. W have seen that,
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M Jordash.

JUDGE BOUTET: We'Il hear your argunents on that. |

think it is for this witness to answer that question.

MR JORDASH: Well, if this witness defines threats and
i nducenents in one way, and they're defined another way, his
assertions --

JUDGE BOUTET: It will still be for this Court to

what it is, not for the w tness.
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1 MR JORDASH. Yes, but he's being asked whether M Sesay
was

2 threatened or induced, it may be that he doesn't see
t hr eat eni ng

3 somebody with life inprisonnent is a threat. H's answers of

4 deni al therefore are less worth --

5 JUDGE I TOE: Wyuld that not be a matter for addresses as

6 well? Wuldn't you think that that's a proper nmatter for

7 addr esses?

8 PRESI DI NG JUDGE: His answers will be final froma
purely

9 evi dential perspective. But, as a matter of law, his answers

10 woul d not be final for the Court.

11 MR JORDASH: |'Il leave it, Your Honour

12 Q You, and your colleagues, including Alan Wite, on the

13 11th, told M Sesay that he was going to be a witness; isn't
t hat

14 right?

15 A The only tine | talked to M Sesay on the 11th -- 10th,

16 11t h, second day, is when | introduced M Berry and | was
present

17 when the rights advisenment were read to him

18 Q And M Wiite said, in your presence, that he shouldn't
get

19 a | awyer because they' |l get hima white | awer |ater on

20 A I don't renenber even M Wite neeting with M Sesay.
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Q And it was also said to him "Mke sure that when

on the videotape, you nake sure you cone across in the right
way, " wasn't it?

A I wasn't there.

Q And repeatedly throughout the process he was told he was
going to be a witness; yes?

A He was told that we wanted himas a witness.

Q And he was also told that the indictnent would be

if he coll aborat ed?
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A Not in nmy presence.
Q And on 14 April, you, off tape, threatened hi mand

himand told himthe deal was off if he involved the Defence
O fice any further.

A No, Your Honour.

Q And he was told by you and John Berry on that day that,

again, "You don't need counsel to be a witness, you can just

with us"; isn't that right?

A I cannot answer for M John Berry, but | never said that
M  Sesay.
Q And you also said to himthat if he continued -- you

said to himif he continued collaborating, you would nake sure

his wife could come and visit hi mwhen he want ed whil st he was

your custody.
A That was an agreenent that we had done. W had put his

wife in custody. That was an understanding that we had cone

at his request. W had put his wife and his two children into

the witness victimsupport unit for tenporary protective

and we had agreed that she would be able, or he would be able
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visit -- they would visit. Yes, Your Honour

MR JORDASH: |'ve got nothing further for this wtness.
Thank you.

PRESI DI NG JUDGE: Thank you, M Jordash. The trial is
adjourned to tonmorrow -- yes, M Harrison

MR HARRISON: Can | just tell the Court there will be no
re-exam nation of this witness.

PRESI DI NG JUDGE: Very well. Thank you. W wll we

t onor r ow?

MR HARRI SON:  Yes, the plan of the Prosecution is to
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M Berry avail abl e.
PRESI DI NG JUDGE: Very wel |.
MR HARRI SON: But | should say | leave it to Defence

counsel, if they wish to change the order, we could

them But also available is M Litho Lamn and M Joseph

PRESI DI NG JUDGE: Well let's have M Berry as the next

witness. We'Ill adjourn to tonorrow, Thursday, 14 June 2007,

9.30 a.m.

[ Wher eupon the hearing adjourned at 1.16

to be reconvened on Thursday, the 14th day

of June 2007, at 9.30 a.m]
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