


Case No. SCSL-2004-15-T
THE PROSECUTCOR OF

THE SPECI AL COURT

V.

| SSA SESAY

MORRI S KALLON

AUGUSTI NE GBAO

THURSDAY, 21 JUNE 2007
9.55 A M
TRI AL

TRI AL CHAMBER |

Bef ore the Judges: Bankol e Thonpson, Presiding
Pi erre Bout et
Benj am n Miut anga |toe
For Chanbers: Matteo Crippa
Nicole Lew s
For the Registry: Adver a Kamuzora
Peter Harrison

Char | es Har daway
Vi ncent \Wagona

For the Prosecution:

For the accused |ssa Sesay: Wayne Jordash

Tobi as Ber knman

For the accused Morris Kall on: Shekou Tour ay

Mel ron Nicol -W 1 son

Andr eas O Shea
John Cammegh

For the accused Augustine Ghao:

£ £ £ £ §F §%=



Page 2

subm ssi ons

how

t he

book

m ndf ul

for

10

11

12

13

14

15

16

17

18

19

20

SESAY ET AL

21 JUNE 2007

[ RUF21JUNO7A -

OPEN SESSI ON

MD]

Thur sday, 21 June 2007

[ Open sessi on]

[ The accused present]

[ Upon conmencing at 9.55 a.m]

PRESI DI NG JUDGE: Good norning, counsel. W're resum ng

the trial, and we'

pr oceedi ng,

from

we'l |l

counsel on both sides,

go.

Yes, the Prosecution wll

MR HARRI SON

Prosecution bri ef,

Court.

of authorities --

Il continue with the trial within a tria

Thi s norni ng

a witten one,

and this nmorning we plan to hear closing

and after that, we'll figure out

begi n.

I'd handed up what is a

whi ch we hope will assist

And there's also fromtwo or three days ago, a bl ue

it's labelled OTP, which was handed up, but,

what the Prosecution proposes to do, because we will be

of the 15 mnutes we were all ocat ed.

20.

PRESI DI NG JUDGE: Well, we

That is fine

MR HARRI SON

NOoWw.

At any rate,

have indi cated we can go on

the Prosecution has sinply



and

sinply

can,
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handed up that bl ue book of authorities for your assistance

we will not actually take you to any of the cases, we wll

refer to the witten argunents.
PRESI DI NG JUDGE: Very wel |.

MR HARRI SON: And try to summarise, as briefly as we

what the Prosecution says are the relevant factors.
PRESI DI NG JUDGE: Thank you.
JUDGE BOUTET: M Harrison, what is the blue book?

MR HARRI SON: It's a blue book of authorities --

SCSL - TRI AL CHAMBER |
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1 JUDGE BOUTET: Ckay.

2 MR HARRI SON:  -- that was given to the Chanber officer,
|

3 thi nk on Tuesday.

4 JUDGE BOUTET: Because knowi ng your problemwi th col our,

5 that's why | was just making sure it was the sane book.

6 MR HARRI SON: This tine | confirmed it with M Wgona.

7 JUDCE ITOE: This tine we're ad idemon the col our,

8 M Harrison.

9 PRESI DI NG JUDGE: Yes, | say the sanme nyself.

10 JUDGE I TCE: It's blue now

11 PRESI DI NG JUDGE: Looks blue to ne.

12 MR HARRI SON:  The preface I'd like to nmake is the

13 Prosecution does rely upon the submissions it nmade earlier and

14 will not be relying upon them Those subni ssions were nade

15 before the Court, | guess, tw weeks ago.

16 PRESI DI NG JUDGE: Right.

17 MR HARRI SON:  The brief is drafted in such a way as to
try

18 to set out what the Prosecution says are several of the |egal

19 consi derati ons which ought to govern the Trial Chanber in
form ng

20 its approach to the issues.

21 And we start out on the first page at paragraphs 3,

goi ng



govern

to

prior

22

23

24

25

26

27

28

29

forward, reminding the Court that it's the Rules that nust

here and, in particular, it's Rule 89(C) and 95, and that has

be dealt with in the framework of what is actually the issue
before the Court.
And the issue before the Court is this: The Prosecution

has applied for |eave to cross-exanine the first accused on

statenents and that application is restricted, so that any

evi dence woul d be for the linited purpose of inpeaching

SCSL - TRIAL CHAMBER |
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credibility.
And the Prosecution takes the position that it's only in

cases where there's strong and cl ear evi dence of unl awf ul

that can justify a finding of serious disrepute within the
meani ng of Rule 95; otherwise, it would be admissible. And in

circunstances where the sole issue is admtting a statenent

what the Prosecution says is a limted purpose of inpeachnent,

and al so bearing in nmind that the weight that could be given

that evidence by the Court would only be assessed at the end

the day and, in fact, no weight could be given at all. That,

those circunstances, there could be no serious disrepute.

The Prosecution wants to renind the Court only briefly
about the Nt ahobali decision and the Trial Chanber decision is
referred to at paragraph 5, as is the Appeal s Chanber deci sion

whi ch, the Prosecution says, ought to govern the Trial Chanber

its deliberations.
And if | could just rem nd you of what actually happened
briefly, and it's stated at paragraph 6, where the Prosecution

quot es paragraphs 55, 79 and 80 of the Trial Chanber's
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Chanbers

out
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in Ntahobali. There they go through the analysis of 89(C) and

95 and we say that the sane anal ysis ought to be used today.

The Prosecution wi shes to enphasise, in particular, that

paragraph 79, the Ntahobali Trial Chanber said:

"Rule 89(C) enpowers the Chanmber to adnit evi dence which

rel evant to the subject matter before it and whi ch has

probative value, while Rule 89(D) deals with the

powers to verify the authenticity of evidence obtained

of court."

There is no Rule 89(D) here. It then goes on to say:

SCSL - TRI AL CHAMBER |



Page 5

evi dence

on

and

pr oceedi ngs.

t hat

be

4

10

11

12

13

14

15

16

17

18

19

SESAY ET AL

21 JUNE 2007 OPEN SESSI ON

"However, Rule 89 enpowers the Chanber to excl ude

whi ch is obtained by nethods casting substantial doubt

its reliability or if its adnmission is antithetical to

woul d seriously damage the integrity of the

There is no such evidence, the Prosecution says, and the
Court can be satisfied by |ooking at the videotapes and by
review ng the evidence that you have heard.

The Prosecution does not abandon what it said earlier

Rule 92. And reference is nmade to Rule 92 at paragraphs 8 and

And we also remind this Court that the Rule 92 drafted for the

Special Court is a |less onerous provision than the Rule 92

exists at the ICTY and I CTR

At the other two tribunals, the requirenent to invoke
Rule 92 is that the requirenments of Rule 63 were strictly
complied with. Here, the provision in Rule 92 has onmitted the

word "strictly," and it sinply is a requirenment that the Rules

conmplied with.
At paragraph 10 --

PRESI DI NG JUDGE: Renenber, you said this inplies
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substantial conpliance?
MR HARRI SON:  Yes.
PRESI DI NG JUDGE: Ri ght .

MR HARRI SON: That was a point that was debated at the

heari ng.
PRESI DI NG JUDGE: Quite. Right.
MR HARRI SON:  Par agraph 10 and forward, at page 3 of the

brief, deals with, | think, an issue that is being put forward

the Defence, where they seemto be suggesting there is an

obligation to expand upon the neaning of what exists in Rule

SCSL - TRI AL CHAMBER |
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the rights advi sement.

This matter has been determnined by the ICTY Trial

in Delalic and it's also been dealt with by the Appeals

in Delalic. There, the Appeals Chanber made clear that there

absol utely no such obligation.
At paragraph 11, which is page 4, you'll see quotations

fromthe Appeal s Chanber decision in Delalic and, in

par agr aphs 551 and 552 are quoted. If | can just | read from
551, it says:

"The Appeal s Chanber again finds that Micic has failed

satisfy the Appeal s Chanmber that the Trial Chanber erred

this reasoning. Rule 42 of the Rules provides that a
suspect rmust be informed prior to questioning of various

rights, including a right to be assisted during

by counsel of the suspect's choice."

It further provides that questioning nust not continue

t he absence of counsel unless a suspect has voluntarily waived
the right to have counsel present. This right is neither

anmbi guous nor difficult to understand, as |long as a suspect is
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al so

entirely

20

21

22

23

24

25

26

27

28

29

clearly informed of it in a | anguage he or she under st ands,

Prosecution fulfils its obligations. Contrary to Micic's
submi ssions, an investigator is not obliged to go further."

Par agr aph 552 continues on in the same vein. You wll

see in the follow ng paragraph, which is paragraph 12, quotes

fromthe Bizi nungu decision from | CTR which, again, is

on all fours with Delalic and what the Prosecution says is the
| aw t hat shoul d be applied here.
The next section is one of police trickery. The

Prosecution maintains that this notion of trickery is condoned

SCSL - TRI AL CHAMBER |
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1 and accepted by the Court. Now the Prosecution denies the

2 exi stence of any trickery.

3 PRESI DI NG JUDGE: WII| you repeat that first point?

4 MR HARRI SON:  The Prosecution says that the courts

5 condone --

6 PRESI DI NG JUDGE: The courts condone.

7 MR HARRI SON: -- and accept --

8 PRESI DI NG JUDGE: And accept.

9 MR HARRI SON:  -- police trickery.

10 PRESI DI NG JUDGE: And accept police trickery.

11 MR HARRI SON:  And that, in any event, the Prosecution
says

12 there is no such conduct in the case before you

13 PRESI DI NG JUDGE: Before you go further on that, do you

14 want to give us any authority for that?

15 MR HARRI SON:  Yes. | was just going to take you to

16 par agr aph 14.

17 PRESI DI NG JUDGE:  Yes.

18 MR HARRI SON: It's the case fromthe Suprene Court of

_ 19 Canada, Regina v Gckle, and as | recall, it's actually
quoting a
And 20 passage froman earlier Supreme Court of Canada's decision
n

21 I think it's really summed up by the first sentence
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"The investigation of crime on the detection of

is not a game to be governed by the marque of Kingsbury
Rul es. The authorities in dealing with shrewd and often
sophi sticated crimnals nust sometimes, of necessity,

resort to tricks or other fornms of deceit and shoul d

through the rule, be hanpered in their work."

The next proposition that the Prosecution wants to

is one that was raised briefly when the Prosecution was

SCSL - TRIAL CHAMBER |
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addressing the Court earlier and that had to do with the

in the Halilovic appeal decision between an inducenent and an
i ncentive.

At paragraph 17 there is reference made there. It

on at 18 where sone guidance is given to the Court of how the
Hal i | ovi ¢ Appeal s Chanber perceived the law. At 19 and the
fol | owi ng paragraphs, the Prosecution as set out the | aw from
Canada, England and the United States on the topic. And we

suggest the law is consistent in all jurisdictions and, in

the law can be sumed up from a passage at paragraph 22 on
page 8.

This passage is froma very recent Suprene Court Canada
deci sion, Regina v Spencer (2007) and it's affirm ng what had

been the | eading case Regina v Ockle. But here the court

"What occupies 'centre stage' is not the quid pro quo

voluntariness. It is the overarching subject of the
inquiry and this should not be lost in the analysis. As
di scussed above, while a quid pro quo nay establish the

exi stence of a threat or promse, it is the strength of

al | eged i nducenent that nust be considered in the
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contextual inquiry into voluntariness."

The Prosecution says the lawis this: 1It's only on a
reading of the totality of the circunstances in a case that a
determi nation can be made whet her conduct was such that it

prevented the free will of an accused from expressing

The Prosecution relies upon the facts that, on every day

the interviews, the first accused was taken through the rights
advi serent. You can see it on the videotape, and on each and

every day he accepted to cooperate.

SCSL - TRI AL CHAMBER |
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There is a passage which the Prosecution thought was

perhaps put in issue by the Defence under the heading at the
bott om of page 8, paragraph 26, "Confronting an accused with

adverse evidence." The answer there, we say, is again found

Regina v O ckle, and the passage speaks for itself that the

is that you certainly can confront a person being interviewed
with evidence that is contrary or not consistent with what the
person i s saying.

The last two sections that | will just informthe Court

briefly, first of all, there was a warrant of arrest and the

indictment. The Prosecution says that, first of all, there is

mandatory termin the warrant. Secondly, the evidence is that

menbers of the Prosecution were not in the roomwhere the

took place. They may have been in the surroundi ng area, but

weren't present where the arrest took place. Secondly, the

"as soon as practicable" has been considered by other courts

as an exanple, in Bizinungu, there was a delay of eight days
between the tinme of arrest and the delivery of a request for

transfer and, in that case, the eight days was held to be
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reasonabl e. The reference there is page 28.

Finally, the last section deals with what is paragraph

of the Defence brief. The Prosecution has tried to respond to

many of those accusations and allegations, and we tried to do

in a clear way which would be of benefit to the Court.
We say, in general, that there is sonme inadvertent error

sinmply where transcripts are not accurately identified and

done that. But with respect to the others, we conpletely

di sagree, and say there is either a msstatenent of the

or the evidence is read in a way which is not consistent with

SCSL - TRI AL CHAMBER |
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appropriate context in which the text should be read.

So the Prosecution does not accept the allegation stated

par agraph 56 of the skeleton brief. Those are the subm ssions
the Prosecution says that Rule 89(C) governs. There is no
violation of Rule 95. And, in addition, this Court can make a
finding that the statement is voluntary and the Prosecution

shoul d be pernmitted to cross-examine, for the |imted purpose

which the Court is aware, and being bound by this Court's

decision in Norman as to the appropriate procedure.
PRESI DI NG JUDGE: Thank you. M Jordash, your turn
MR JORDASH. Thank you, Your Honour.

We subnmit that the statement -- before | begin, have

Honours received the argument we put forward in skeleton forn?

It was scanned yesterday, 20 June, and it's our skeleton

seeki ng exclusion of M Sesay's statenments. W'Ill take a

approach to Prosecution --
JUDGE ITOE: Did you file it with Court Managenent?
MR JORDASH: Yes, Your Honour.
JUDGE ITOE: That's it, | suppose.

MR JORDASH: That's the one.
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JUDGE | TCE: Thank you.

MR JORDASH: W won't take you to nost of it but we

ask you to take into account the law as set out, as we

it.
W woul d submit that the statements nust be excluded,
excluded in their totality. W subnit that, yes, the veil has

been lifted and what is underneath is nore than troubling:

shocking. And this argunment has beconme bigger than just the

statenent. It's about what kind of conduct is acceptable.

SCSL - TRI AL CHAMBER |
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ki nd of investigative protocol is permssible and ought to be
perm ssible in an international court.

O course, at the heart of this issue is the issue of
vol untariness. Your Honours will see at paragraph 38 of our
skel eton a very workabl e definition fromthe Canadi an case of
G ckl e, which defines, with sone nuance, the termvoluntary,
referring inter alia to a statenent being involuntary if it is
the result of either fear or prejudice, hope of advantage, for

exanpl e, the hope of advantage such as the prospect of

in the courts, and so on

It follows fromthat definition that this is not a
borderline case. This is way, way over the line. And
approachi ng the Prosecution evidence at its nost favourable,
taking it at its highest, accepting that it is true, we subnit
it's clear that M Sesay couldn't possibly have genuinely
consented in this environment, and this Court could not be
sati sfied beyond a reasonabl e doubt that, in this environnent,
anyone coul d consent properly and in an informed way.

M Sesay was arrested, surrounded by up to 100 police
officers; he was clearly distressed. Wthin a short tine,
whi sked away into Prosecution custody, kept inconmunicado for

four days until M Mrissette graciously allowed himto
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his wife, no support structures available to M Sesay for the

first four days of his incarceration. And | use this term

advi sedly: Wat kind of inhumanity not to informan accused's

famly where he is for four

days?

And the Prosecution say only egregi ous conduct |eads to

statenents bei ng excl uded.

Wel |, without anything el se, that

four days shocks the conscience, shocks the public and ought

SCSL -
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shame the OTP.
Let ne take Your Honours to paragraph 34 of the skeleton

and what this Trial Chanber said about the way in which

shoul d be contacted in order to ensure that they're genuinely
consenting to an approach by a party:

"We find nerit in the Defence submi ssion that the

popul ation m ght feel intimdated by being approached by

the police directly, considering that this country has

t hrough many years of arned conflict and that the socia
and political situation in Sierra Leone is such that it
m ght reasonably | ead to apprehension within the genera
popul ation as to the role and power of the police.

The Chanber therefore accepts the Defence subm ssion

the appropriate organ to contact w tnesses would be

I mss out few |ines:

"W opine, therefore, that the WS, by virtue of their
functions and objectives, nanely to provide protection
security and support to witnesses and victinms, is in the

best position to determ ne how to approach a witness,

may otherw se feel intimdated, to explain to a w tness
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or her right to be interviewed, and to nake sure that a
proper consent for an interview was obtained froma
W t ness. "

What the Prosecution are asking you to do is say that

of protection for a witness should not be given to an accused:

An accused who is trussed up in handcuffs, in police custody;

accused who is potentially facing the rest of his life in

an accused who has not had an opportunity to speak to friend,

famly or a lawer. And, in the case of M Sesay, suffering

SCSL - TRI AL CHAMBER |
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the time of the arrest fromnmal aria, dysentery, tooth decay

all the while, while the interview process is going on

and forwards, Bonthe to Scan office, handcuffed, blindfolded,
isolated within the office.

This is not about the technical aspects of this | aw,

i s about commonsense approach to what anybody coul d have done

that situation. And, that's right, there is jurisprudence

says, in sone donestic situations, perhaps a case here, a case

there, the Prosecution don't have to go further than reading

rights.
But the Prosecution are right, we have to | ook at the
totality of the circunstance. And we have to ask oursel ves

Shoul d we have expected more fromthe Prosecution? Did they

an obligation to go further than reading the rights as they
bundl ed an accused frompillar to post, w thout doing anything
nore than the bear m ni nun?

The facts remain that M Sesay was not told of his right
upon arrest. He was not told what the charges were. He was

bundl ed into an interview w thout having seen his indictnent.
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was bundled into an interview, if the Prosecution are correct,

wi t hout being told what cooperation neant. He was bundl ed

an interview w thout being told what the sentence mi ght be.

was bundled into an interview w thout going into court custody

and the Prosecution suggests: Well, the Prosecution custody

the sane as court custody. Not for the rest of the accused it

wasn't; court custody was Bonthe, where the transfer took

Bundl ed i nto Prosecution custody, outside of judicial control
outside of any control, outside of Registry control into

Pr osecuti on contr ol

SCSL - TRI AL CHAMBER |
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That is the due process which the Prosecution want this
Court to approve of, and the Prosecution say: Well, okay, he
didn't have his indictnent the first day but he did have it

delivered to himat 8.00 on 10 March. And delivered to himin

bundl e of docunents; a conplicated indictnent. The

say: Well, as long as we gave the indictnment to himthat's
enough. It's okay that we're taking himout of his cell every

day so he's not there during daylight and it's okay that we

tell himwhat's in the bundle. 1t's okay that no one can

to himthe charges, that's okay; he got the docunents and we

the bare mninum That's okay. That's the internationa

we approve of.
Who made t hese decisions? W don't know because

M Morissette's saying he didn't nmake these decisions. W

hear fromM Cote, we don't hear fromM Wite, we don't hear

fromM Craig, just separate investigators telling you

stories about what happened. The fact remains M Morissette

msled M Sesay as to the nmeaning of his rights, msled himas

whet her a suspect statenment was being taken; nisled himin
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relation to the inducenents and prom ses nade.

It is, we subnit, clear what happened here. M

engaged in, as he admtted, sone kind of undercover work, a

cop and bad cop routine; M Berry on the tape, M Morissette

behi nd the scenes, and M Berry's assertions of not know ng

are not plausible.

Wy is M Morissette doing this undercover? Wy is he
doing it on the quiet? Wy doesn't he say anything on tape to
i ndicate what he's doing. Wy did he not put it into his

statenent which was filed as an exhibit in this Court?

SCSL - TRI AL CHAMBER |
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If this Court had not ordered a voir dire these

coul d have been admtted on the basis of M Mrissette's
statenment which made no nention of any inducenent, any
approaches, any conversations off tape. M Morissette was
willing for those statenents to go into evidence. M Sesay be
i npeached. M Sesay be convicted on the basis of inconplete
evidence. What does that tell this Court about the chief of
investigations in this Court?

The fact remains M Sesay invoked his right to counsel

three separate occasions. The fact remains that M Berry

a docunent which concerned M Sesay's representation and what

M s Kah-Jal |l ow doing, allow ng that to happen? The fact

that on 31 March 2003 M Sesay confessed to a crine after an
hour - and-a-hal f of pressure fromM Mbrissette, admtted by

M Morissette. The fact remains that after a week after his
final interview M Sesay required psychiatric care. The fact

remai ns the Prosecution have not kept a single note, except

M Berry's details of his tines of attending to M Sesay.

Let me read, if | may, fromthe skel eton. Paragraph 31,

English case and one in which we submt properly exposes the
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Prosecution's inability to be able to prove their position.

"By failing to take contenporaneous notes or, indeed,

notes as soon as practicable, the officers deprived the
Court of what was, in all likelihood, the npst cogent

evi dence as to what took place during the process of
obtaining M Sesay's cooperation and what induced himto
confess. The Trial Chanber is pro tanto disabled from
havi ng the full know edge on which to base its decision

The Trial Chanber is entitled to ask itself why the

SCSL - TRI AL CHAMBER |



Page 16

or

t ake

t he

t hese

her e

of

The

been

he

10

11

12

13

14

15

16

17

18

SESAY ET AL

21 JUNE 2007 OPEN SESSI ON

investigators did not take notes. WAs it mere | aziness

sonet hi ng nore devi ous?"
And | pause there to say M Lamn, claimng only junior

of ficers had notes, M Mrrissette claimng: Well, | didn't

notes because | wasn't engaged in the interviews, whereas M

Berry was. M Saffa: | left nmy notes. | wasn't on duty in

morning. It's pathetic. The notes weren't taken because

are investigators who want to do what they want and not have

hel d to account, because there's a chance that they can cone

and give you an account and that you will believe it over that

M Sesay's. Notes might put that plan into sonme difficulty.

bottomline is the notes are not here and Your Honours have

deprived of the exact wording used by M Morissette.

We know that he has offered i nducenents. W know t hat

agreed on a quid pro quo basis; we know on an
exchange- f or - exchange basis. W know what those offers were.
VWhat we don't know is exactly how he put it at the tine and we

don't know that because there's no notes.
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Now, that is to be held against the Prosecution, not the

Defence. It's their burden. They've deprived the Court of

best evidence. And we would submit a doubt arises fromthe

simple fact of the failure to keep the notes. Because you

Honours, cannot know what wordi ng was exactly used. Absent

you don't know the inpact it had on M Sesay or could have

So we submit ground 1, the overall course of conduct was
oppressive. Nothing nore could have been done to M Sesay to
have nmade this nore oppressive. Everything was offered as a
possibility. Everything was inplicitly threatened as a

possibility and all the while he's suffering from serious
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physi cal ailnents and a deteriorating nental state.
International justice; international investigations.

Gound 2: Involuntariness of the statenents and the
wai ver. No one could consent in these circunstances.

Breach of the right to counsel, paragraph 5 of the

statenment, skeleton. Paragraph 6, | beg your pardon. M

i nvoked counsel on three separate occasions. |'d invite Your
Honours to |l ook at Rule 42 and I'Il just read it very quickly.
42B:

"Questioning of a suspect shall not proceed w thout the
presence of counsel unless the suspect has voluntarily
wai ved his right to counsel. 1In case of waiver, if the
suspect subsequently expresses a desire to have counse
questioning shall thereupon cease and shall only resune
when the suspect has obtai ned or has been assi gned
counsel . "
Three times M Sesay invoked counsel and M Berry knew
about that. And it's very telling, if | can refer you very

briefly to M Berry's statenent where he's exposed his own

of credibility. Hi s evidence was he was outside the room

M's Kah-Jall ow asked himto step inside to sign the docunent.



22 di scussion took place and yet in his statenment of 17 Apri

2003:

23 "Third tine | saw the | awer -- that M Sesay saw a
| awyer

24 was on the 24th. A |lawyer who spoke with himprivately
and

25 had nme witness a note she had prepared indicating that
| ssa

26 Sesay did not want a |l ocal lawer to represent him but

27 i nstead was requesting that they get himan American or

28 British | awer by the name of Robertson.”

29 The note says Robinson, M Berry says Robertson. The
not e
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doesn't nention an American or British lawer. M Berry's

statenment does, 17 April 2003. Maybe he did have a gl ass

the door, or maybe he is not quite being as candid with the

as he woul d have you believe.
So, to sumup, ny tine is running out.

There couldn't have been, | subnit, a nore clear exanple

egregi ous behavi our and again | return to what | started wth:
Keepi ng a suspect in comuni cado, for four days, that al one,
never mnd not seeing the indictnment, never m nd not having
t hi ngs expl ai ned when you obvi ously show confusion, never nind

his deteriorating health. | nean, everything is there, and

Court cannot rule these statenents adnissible. Rule 95 was

for this type of wongdoing and | would respectfully submt

Court should give a detailed ruling which this type of conduct
ought to be clearly condemmed

And may | finally say this: That if Your Honours find

us on this we would ask Your Honours to consider conpensation

whether it's financial, or whether it's on sentence, if it

to that stage, a reduced sentence because no one should have
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go through six weeks of that kind of conduct at the hands of a
prosecuti ng body. Those are my submi ssions.

PRESI DI NG JUDGE: Let ne get back to the |l aw and

just ask you a couple of questions or just one question and,

course, this is not intended to entrap you but it would seem

the plethora of case |law authorities cited before the Chanber

this issue of the applicable test for voluntariness, in

to statenents obtained fromaccused persons in custodial

is fromthe national crinminal |aw jurisprudence.

In other words, | do agree that in this area of the | aw

SCSL - TRIAL CHAMBER |
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woul d seemthat the national courts have devel oped very
authoritative principles and al nost a coherent body of I egal

principles on the question of voluntariness. | note

that the decision, the Canadi an case of G ckle, applied the

as propounded by Lord Sumer in the English case of |brahim
versus The King in 1914.

MR JORDASH: Yes.

PRESI DI NG JUDGE: Do we have any international crinina

case law authorities, apart fromthose cited by the

that clearly enunciate principles different fromthe ones that
are found in the national crimnal jurisprudence?

MR JORDASH: Well, the authorities we principally rely

are the ones that we subnmitted. And they are at --

PRESI DI NG JUDGE: Quite right, yes. So thereis a dirth

international case |law authorities on the subject, apart from
those cited by the Prosecution

MR JORDASH. No. There are three cited by us. Delalic,
Bagosora and we, both parties are using those.

PRESI DI NG JUDGE: And they rely also on the nationa
principl es.

MR JORDASH:  Yes.
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PRESI DI NG JUDGE: Very well, yes.

MR JORDASH. But the three inportant international cases

woul d submt are Bagosora, Delalic and Halilovic. They are

ones which state the principles of general application
PRESI DI NG JUDGE:  Yes.

MR JORDASH: But | would submt this: That this is a

undevel oped area of international |aw

PRESI DI NG JUDGE:  Yes.

SCSL - TRIAL CHAMBER |
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MR JORDASH: And what appears to have happened is that

Prosecution have been successful in other courts in closing

i ssue down. Now, what is different here is that Your Honours

have ordered a voir dire and actually | ooked at what was goi ng

and, for the first time, it's been properly laid out, I would

submit, evidentially. And | would respectfully submt that

Your Honours need to do is |ook at those international cases

their general principles, which are hel pful but then go

and | ook at sone of the national jurisdictions.

PRESI DI NG JUDGE: Using QO ckel also, as the Canadi an

is helpful, as | recall it, applied Ibrahimv The King, where

Lord Summer indicated that what the tribunal should do is to

det ermi ne whether the Prosecution has proved, beyond a

doubt, that the statement was not obtained by fear or

or hope or advantage held out by a person in authority.
MR JORDASH. Absolutely. That is the core of the
Prosecution's task and it's the core of the facts in this case

whi ch prevent them from discharging that burden. If it was
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sinmply M Morissette's evidence alone it's enough to prevent

from di schargi ng the burden
How could this Court be satisfied, beyond a reasonabl e
doubt, that M Sesay didn't speak because of this orchestrated

plan of M Morissette to keep the pressure on during the

keep offering things. Doesn't matter whether they are caveat

all: Mybe we will be able to help you not get alife

maybe we will get you financial assistance; naybe we will get

school i ng; maybe we will get you health. It all adds up and

Prosecution is suggesting that in that environment an accused

coul d genui nely exercise his consent, or free will? Unless
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assi st Your Honours further.
PRESI DI NG JUDGE: Thank you. That's all right.
JUDGE BOUTET: M Jordash, just one additional question

Are you suggesting that there's been no voir dire at any

at any tine in the international crimnal trials on this kind

i ssue? There m ght have been on other admissibility of

matters as such, but I seemto understand from what you are
saying that this is the very first time the Court goes into a
voir dire.

MR JORDASH: Weéll, | think it's not so nmuch a voir dire
hasn't been held. There's been evidence called on behal f of

investigators and either an accused has been --

JUDGE BQUTET: |'mtal king about statement. That's why
say, | make this difference --

MR JORDASH. Yes. Well, | think the sinple answer is:
to this extent. | think evidence has been called on both

from Prosecution, Defence. Sonetines just the Prosecution

evi dence, sonetinmes the defendants give evi dence about it.

this is the first time there has been such a whol esal e



been

to

20

21

22

23

24

25

26

27

28

29

on the basis of 42, 63 and 92 and the first tinme | think that

have seen in the international jurisprudence where there has

a two-week or selected period of tine where it has been
considered in such a wholistic way.

JUDGE BQUTET: Thank you

PRESI DI NG JUDGE: Well, the Prosecution have a right of

reply, a short right of reply, if you have anything new to add

your earlier subm ssions.
MR HARRI SON: There is nothing specifically new Wth

respect to the factual assertions that have been nade --
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1 PRESI DI NG JUDGE:  Yes.

2 MR HARRI SON: W sinply rely upon the brief.

3 PRESI DI NG JUDGE: Ri ght, yes.

4 MR HARRI SON: That | told you about earlier and we don't

5 agree --

6 PRESI DI NG JUDGE: You did call our attention to that.

7 MR HARRI SON:  The only thing | can assist you on, wth

8 respect to the Court's question about whether there was
further

9 i nternational jurisprudence --

10 PRESI DI NG JUDGE:  Yes.

11 MR HARRI SON:  -- and | will stand corrected but |
bel i eve

12 the Halilovic --

13 PRESI DI NG JUDGE:  Yes.

14 MR HARRI SON: -- Appeal s Chanber decision is the only

15 Appeal s Chanber decision on the topic.

16 PRESI DI NG JUDGE:  Yes.

| 17 MR HARRI SON:  And | believe the Ntahobali case is the

only

18 Appeal s Chanber decision fromthe ICTR In the event that we

19 shoul d | ocate another case this afternoon, we will of course
20 forward it to you.
21 PRESI DI NG JUDGE: Very wel |.

22 MR HARRI SON: But there has been sone research done. |
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think they are the Appeal Chanber's deci sions.

PRESI DI NG JUDGE: | merely was saying -- you are right.

merely was saying that this is a field where the nationa

seemto have taken the lead in enunciating a coherent body of

and that we are virtually beginning to tread or do sone

ground- breaki ng ki nd of exercise but, of course, we -- there

nothing wong in relying on the reservoir of the wi sdom of the
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national tribunals. Thank you

JUDGE I TCE: O course, it is permitted by our Rules

we can rely on rules fromnational systens, although we are

bound by them | think we would only go by that and be able

make a determination on this.
PRESI DI NG JUDGE: Well, we will stand down for a while.
[Break taken at 10.40 a.m]
[ RUF21JUNO7B - MD|
[ Upon resum ng at 11.07 a.m]
PRESI DI NG JUDGE: Counsel, after a brief consultation in
Chanbers, we have deci ded, having regard to the nature and the
vol umi nous character and al so the conplexity of the |ega

submi ssions here this norning on both sides, and with a

regard to the case law authorities that have been cited by

parties, we will adjourn this trial until tonmorrow, 22 June,

10.00 a.m, when we hope to deliver a ruling on the issue.

after we have delivered that ruling, we'll expect we'll revert

the main trial and expect the Prosecution to conmence their

cross-examination. So the trial is adjourned until tonorrow
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10.00 a. m.
MR CAMVEGH: Before Your Honours rise -- excuse ne.
PRESI DI NG JUDGE:  Yes.
MR CAMVEGH: Before Your Honours rise, there is, | think

you are aware, Your Honours, there is a delicate nmatter which

i ncunbent upon ne to raise. | amwi thin Your Honours' hands.
PRESI DI NG JUDGE: Well, we'll give you |leave to do that.
1"l hold the adjournnent decree in abeyance until you --

MR CAMVEGH: Thank you. Your Honour, this is a

and delicate i ssue which would, in fact, be all the nore

SCSL - TRI AL CHAMBER |



Page 24

that a

his

and

of

al

conti nued

whi ch

his

to

10

11

12

13

14

15

16

17

18

SESAY ET AL

21 JUNE 2007 OPEN SESSI ON

difficult and delicate were it not for the graci ous approach
bei ng taken by ny learned friend, M O Shea, to whom|'m
grateful.

I think it cane to Your Honours' attention yesterday

letter was witten by our client, Augustine Gbhao, concerning

continued representation in this case. It's not ny intention

it's earnestly not ny wish to enter into the details or merits

that letter. It is to be hoped that that could be avoi ded at

costs.

Neverthel ess, | amaware of a situation which has

concerning the relationship between M Gbhao and M O Shea,

has led ne, and | think it's right it's perhaps |ed everybody
concerned, to the irreversible conclusion that there is an

irrevocabl e breakdown in confidence flowing fromM Ghao to

| ead counsel

My duty is to this Court to be candid. M duty is also

my client, to act, as | see it or as | see them in his best

interest, at all tinmes, no matter how difficult that may be.
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al so have a duty to my conscience, to express what | feel to

right.

Havi ng taken everything into account, | have to repeat

conclusion: That we have reached a point which is

PRESI DI NG JUDGE: Before you go further, do you want to
| eave it at that point?

MR CAMMEGH. Can | just --

PRESI DI NG JUDGE: Let nme just say sonething.

MR CAMMEGH. Sorry.

PRESI DI NG JUDGE: The reason being that the Chanber is

seized of this particular matter --
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MR CAMMEGH: Yes.

PRESI DI NG JUDGE: -- in witing.

MR CAMVEGH:  Yes.

PRESI DI NG JUDGE: And we are also in the process of
requiring that certain procedural safeguards be naintai ned.

MR CAMVEGH: |'m aware of that.

PRESI DI NG JUDGE: So | would caution that whatever you

does not in any way anticipate whatever m ght flow out from

Chanber's own del i beration or concl usion.

MR CAMVEGH: Yes.

PRESI DING JUDGE: But I'mnot -- | do not intend to stop
you. It's just to put you on guard --

MR CAMMEGH: | will.

PRESI DI NG JUDGE: -- that you may not say certain things

that may well be preenptive of what we --

MR CAMMEGH. | am not going to presuppose --

PRESI DI NG JUDGE: Yes. Thank you.

MR CAMMEGH. -- anything.

PRESI DI NG JUDGE: Ri ght.

MR CAMMEGH: All | wish to do is put on record ny
respectful application and when | say respectful, |I'mnot just

extending that respect to the Court, who | know, or | trust,



23 trust ny judgnent in this matter. |'malso extending ny

deepest

24 respect to M O Shea.

25 Havi ng taken everything into account, | have to say that
I

26 wi sh to adhere to ny client's wishes. | know that he has

27 di scussed matters with M O Shea, it's not in nmy gift to
reveal

28 what those di scussions were, but we have arrived at a
situation

29 which, as | say, is irredeenmable, in ny view.
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I don't want to presuppose anything but | can assure the

Court of this: | have a conmitnent to see this trial through

the end. |If necessary, | amcomitted to continue every day,
from Septenber. |If it becones appropriate, it would be ny

intention to engage anot her counsel, who | would intend to

with ne at all tines. Again, |I'mnot presupposing anything,

this is the position. And I'mgrateful to everybody concerned
for their dignified approach to this in mininmising the
enbarrassnent in which | find nyself.

PRESI DI NG JUDGE: Thank you. The |egal office of the
Chanbers will serve the Prosecution a copy of this letter, at
| east they are an interested party.

JUDGE ITCE: And | think I"mparticularly interested in

know ng, you know, if M O Shea, in addition to this case, has

new or an additional conmmitnent in another internationa
tribunal. | want to be clarified on this. Fortunately, he is
her e.

MR O SHEA: Your Honours --

JUDGE BOUTET: M O Shea, | don't want to preclude you

respond to what has been raised by Justice Itoe, but | know
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have been inforned that we want to have sone information from

you, some response. | amjust nmentioning that. Whether or

you want to respond now or wait for a nore total picture, but
it's your call.
JUDGE ITOE: | would not insist on a response now, but |

woul d say that, in naking the response to this, that this

be addressed so we can leave it at that.

PRESI DI NG JUDGE: Yes. Just to reinforce that |'m

that the letter was served on you personally this norning,

SCSL - TRI AL CHAMBER |
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an acconpanyi ng menor andum from thi s Chanber, the Bench

requesting that you respond within three working days to the

|l etter and respond in witing,

anyt hing now at this point,
response and

provi di ng that

response,

so you are not obliged to say

unl ess,

you know.

W would like a witten

take it that you would see no difficulty in

perhaps, the tine frame is

restricted and you probably want an enl argenent of tinme, but

important to mention that expedition here is of the essence.

MR O SHEA:

You

r Honour,

will

respond to Your Honour's

letter in witing and provide appropriate information. |

like to respond to Justice Boutet's question in public, if |

JUDGE BQUTET:

PRESI DI NG JUDGE

MR O SHEA:

JUDGE | TCE

It was not ny question, it was Justice

Yes.

Bu

t I''m not

Justice Itoe's question

i nsisting because | just said

it could come within the franework of the general response

open.

PRESI DI NG JUDGE:  Yes.

JUDGE | TCE

MR O SHEA:

Yes.

didn't want to go into these matters in

Vel |,
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PRESI DI NG JUDGE: But we certainly give you the

It's a judgnment call --
JUDGE ITOE: But if you wish to, it's a judgnent call
PRESI DI NG JUDGE: -- whether you want to do it. But you
clearly have all the tine to --

MR O SHEA: Well, | don't want the inpression to be

that | see any difficulty in ny own professional situation and
that's why | would like to respond to that question in public.

PRESI DI NG JUDGE: Very well. You're at liberty to do
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MR O SHEA: |I'mgrateful, Your Honours. It is the case

that | have been appointed as | ead counsel to the case of

before the International Crimnal Tribunal for Rwanda

This is a case of short duration and, in my view, does

interfere with ny conmtnents here, but, just for the record

so it is clear, | do have another case other than the case

this Tribunal, and it is not the first tine, either
PRESI DI NG JUDGE: Thank you
JUDGE I TOE: Thank you. |'msatisfied, M O Shea --
MR O SHEA: Thank you
JUDGE I TCE: -- of this information

PRESI DI NG JUDGE: Anything el se? Does any counsel want

rai se anything before we bring the proceeding to a close?
MR CAMMEGH. As Your Honours are aware, | was due to fly

home for a fanmily matter tonorrow. Unfortunately, |'munable

do so and | now | eave on Monday.

I would be very grateful if this matter could be

by the end of this week because, wi thout wanting to sound too

self-indulgent, this matter has been an enormpus strain on ne
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the last period of tine and it is very disruptive to ny work.

woul d be fair on all concerned that a swift conclusion is
reached.

PRESI DI NG JUDGE: W can take two positions, two short
positions: One, that we realise expedition is of the essence;
and two, that we'll do the best we can.

MR CAMMEGH: Thank you.

MRS KAH JALLON  Your Honour, if | may provide an input.

PRESI DI NG JUDGE: You have our |eave to speak, yes. |

recogni se you.
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MRS KAH JALLOWN The O fice of the Principal Defender

not have a policy of barring counsel fromrepresenting other

accused persons, providing, of course, it does not interfere

does not infringe on the rights of a client --
PRESI DI NG JUDGE:  VYes.

MRS KAH JALLOWN -- who is appointed for the Special

PRESI DI NG JUDGE: Do you want to put that it in witing,

you think it's necessary for us?

MRS KAH JALLOWN Yes, we'll forward all correspondence

respect of this matter.
PRESI DI NG JUDGE: Since we have not yet started

deliberating on this issue, if you have that input that you

m ght help us in the process of deliberating, you m ght want

put it in witing?
MRS KAH JALLOW We certainly wll.

JUDGE I TCE: | hope that Ms Jallow s position is

on record, what she said. | hope it's already on record, in

addition, of course, to you providing this information to us

witing -- is it possible for us to have it today?
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M5 KAH JALLOH. Yes, Your Honour, | will provide it

PRESI DI NG JUDGE: |If you think it will shed sone |ight

the issue.

MRS KAH JALLOWN  Absol utely.

PRESI DI NG JUDGE: That's hel pful .

MRS KAH JALLOWN  Thank you.

MR CAMMEGH. Your Honour, I'msorry to [overl apping
speakers] --

PRESI DI NG JUDGE: No, that's okay, M Cammegh.

MR CAMMEGH: | think we're all patently and abundantly
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aware of what Ms Jallow has just said. The issue here,

is nmbre fundanental than that.

JUDGE I TOE: M Cammegh, | think we understand the

MR CAMMEGH. [Overl appi ng speakers]. Thank you
JUDGE I TOE: | think we understand the issues. W' ve

under st ood, you know. You've spoken very frankly and openly.

think we don't need to drive this issue any further.

PRESI DI NG JUDGE: And, again, let's trust our judgnent.
The trial is adjourned to tonmorrow, June 22nd, 2007 at
10.00 a.m. Thank you

[ Wher eupon the hearing adjourned at 11.23

to be reconvened on Friday, the 22nd day of

June 2007, at 10 a.m]
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