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I, Justice Teresa Doherty, Single Judge of the Special Court for Sierra Leone ("Special Court");

SEISED of the "Co nfident ial with Confidential Annexes A-E Prosecution Motion for the Trial

Chamber to Summarily Deal with Contempt of the Special Court for Sierra Leone and Urgent

Interim Measures," filed on 17 February 2011 ("Motion");l

NOTING the "Confidential Defence Response to Prosecution Motion for the Trial Chamber to

Summarily Deal with Contempt of the Special Court for Sierra Leone and for Urgent Interim

Measures," filed on 21 February 2011 ("Response");Z

NOTING the "Confidential Prosecution Reply to Confident ial Defence Response to Prosecution

Motion for the Trial C hamber to Deal with Contempt of the Special C ourt for Sierra Leone and for

Urgent Interim Measures," filed on 22 February 2011 ("Reply");3

RECALLING the "Decision on Confidential with Confidential Annexes A-E Pro secution Moti on for

the Trial C hamber to Summarily Deal with Contempt of the Special Court for Sierra Leone and for

U rgent Interim Measures," filed on 24 March 20 11;4

RECALLING the "Decision on Confidential with Confidential Annexes A-E Prosecution Motion for

the Trial Chamber to Summarily Deal with Co nt empt of the Special Court for Sierra Leone and for

Urgent Interim Measures," filed on 19 June 2012 ("Decision")j5

NOTING the "Confidential with Confidential Annexes Additional Evidence and Submissions

Relevant to the Single Judge's 'Decision on Confident ial with Confidential Annexes A-E Prosecution

Motion for the Trial C hamber to Summarily Deal with C ontempt of the Special Court for Sierra

Leone and for Urgent Interim Measures' of 19 June 2012 ," filed on 12 July 201 2 ("Prosecution's

Supplemental Submissions"),"

NOTING the "Defence Cou nsel's Response to the Prosecution's Confident ial Filing of Additional

Evidence and Submissions Relevant to the Single Judge's Decision on Confident ial with Confidential

Annexes A-E Prosecution Motion for the Trial C hamber to Summarily Deal with C ontempt of the

; SCSL-03-01-T- 1208.
; SCSL-03-01-T- 1212.
1 SCSL-03-01-T-1213.
4 SCSL-03-01-T-1235 .
5 SCSL-03-O I-T-l294.
" SCSL· 12-0 I-T-OO 1.
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Special Court for Sierra Leone and for Urgent Interim Measures of 19 June 2012,'" filed on 22

August 2012 ("Defence Supplemental Submissions'T"

COGNISANT of the provisions of Article 17 of the Statute of the Special Court for Sierra Leone

("the Statute"), Rules 46, 73, 77 of the Rules of Procedure and Evidence of the Special Court for

Sierra Leone ("the Rules") and the Code of Professional Conduct for Counsel with the Right of

Audience before the Special Court for Sierra Leone ("the Code of Conduct");

HEREBY decide as follows based solely on the written submissions pursuant to Rule 73(A):

BACKGROUND AND PROCEDURAL HISTORY

1. In its motion filed on 17 February 2011, the Prosecution requested that the Trial Chamber,

in accordance with Rule 77(C)(i), summarily deal with a contempt of the Special Court for

Sierra Leone and submitted that there is "reason to believe" that Mr. Courtney Griffiths Q.c.,

Lead Defence Counsel in The Prosecutor v. Charles Ghankay Taylor case, ("Defendant Counsel")

knowingly and wilfully and/or with reckless indifference, disclosed the identities of seven

protected Prosecution witnesses in Public Annex A of the Corrigendum to the Defence Final

Trial Brief as filed on 3 February 2011, and as re-filed on 8 February 2011 8
.

2. The Prosecution submitted that Public Annex A was not filed publicly by accident, and

therefore there was reason to believe that Defendant Counsel was in contempt of the Special

Court by wilfully and knowingly and/or by reckless indifference disclosing the identities of

the seven protected witnesses in violation of Rule 77(A)(ii) and/or 77(B) of the Rules",

3. In the alternative, the Prosecution submitted that Defendant Counsel committed an abuse of

process punishable under Rule 46(C) and has repeatedly disclosed identifying information of

7 SCSL-12-01-T004.
8 Motion SCSL-03-01-T1208 para 1
9 Motion SCSL-03-01-T-1208 paras 15-20,24
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Prosecution protected witnesses. They argue that a finding of bad faith or specific intent is not

required for imposition of sanctions under Rule 46 10
•

4. The Prosecution requested that the Trial Chamber summarily deal with the possible

contempt of court but that "in the interests of a fair and expeditious trial," it should postpone

a decision until either after the hearing is declared closed or the trial completed!'.

5. In their Response, the Defence emphasised "that it did not file the Table of Contents with

the intent of knowingly and wilfully and/or with reckless indifference" disclosing the identity

of protected witnesses and "accepted and apologised" for the fact that the identities of the

seven protected witnesses were inadvertently disclosed in the table of contents of Public

Annex A. The Defence made further submissions concerning material provided by Professor

William Schabas and disputed that the disclosure, which they described as "an unintentional

mistake" should lead to disciplinary action or contempt proceedings. 12

6. The original submissions as recited in the Decision of 24 March 2011 are annexed hereto at

Annexes A and B.

7. On 19 June 2012, the Single Judge found that "the undisputed facts ... show that the names

of seven protected witnesses were disclosed in a publicly filed document annexed to the

Defence Final Trial Brief' and that this disclosure is sufficient to constitute "reason to

believe" that Defendant Counsel disclosed information in violation of an order of a

Chamber, and accordingly that he may be in contempt. 13

8. At a status conference held on 6 July 2012, both parties were ordered, by consent, to file

supplemental submissions; the Prosecutor did so on the 12 July 2012 and Defendant Counsel

10 Motion SCSLD3-01-T-1208 paras 21-23
II Motion SCSLD3-01-T-1208 para 26
I: Response SCSL-03-01-T-1212. Paras 7,3,10-11
11 SCSL-03-01-T-1294, paras 9-10.
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on 22 August 2012 but without prejudice to h is object ion to the jurisdiction fi led the

previous day. 14.

SUPPLEMENTAL SUBMISSIONS OF THE PARTIES

Supplemental Submissions of the Prosecution

9. In its Supplemental Submissions, the Prosecution submits that Defendant Counsel is in

contempt of the Special Court for violation of Rule 77(A)(ii) and/or of misconduct pursuant

to the provisions of Rule 46. The Prosecution requests that Defendant Counsel therefore be

punished pursuant to Rule 77(0), and sanctioned pursuant to Rule 46. 15 The Prosecution

notes that it views its Supplemental Submissions as final written submissions on a matter

which has been determined to require a hearing to decide if the evidence proves beyond a

reasonable doubt that Defendant Counsel is guilty of contempt or misconduct."

10. The Prosecution incorporates by reference its Motion, filed on 17 February 2011, and Reply,

filed on 22 February 2011, in its Supplemental Submissions." The Prosecution also

incorporates by reference the jurisprudence relating to mens rea set out in its Motion, and the

additional authorities listed in Confidential Annexes A and B attached to its Supplemental

Submissions. 18

11. The Prosecution submits that jurisprudence establishes that the mens rea requirement for a

violation of Rule 77(A)(ii) is satisfied by proof of:

(i) actual knowledge that the disclosure is in violation of a Chamber's order; or

(ii) wilful blindness to the existence of the order; or

14 SCSL-12-DI-TOO3 "Defence Challenge to Jurisdiction"
1\ SCSL-12-D I-T-DO 1, para. 3.
IG SCSL-12-D I-T-DO 1, para. 2.
11 SCSL-l2-D I-T-DOl, para. 1, citing SCSL-D3.{)l-T-1208; SCSL-03-DI-T1213.
18SCSL-12-DI-T-DOl, para. 4.
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(iii) reckless indifference to the existence of the orde r. 19

12. Hence, th e Prosecutio n submits, "proof estab lishing a kn owing violation of an order of a

Chamber is sufficient for a finding of contempt of th e Spec ial Court."w There is no

addi tiona l requirement to prove specific inte nt to interfere with the admini stra tion of justice,

as thi s is a co nseque nce of the knowing violation of an order of a C hamber. lI The

Prosecution further subm its that "proof of actua l knowledge can be inferred from a variety of

circumstanc es," which include the receipt of orders regarding the confidentiality of

information, and markings on the information ind icat ing its confidentiality and information

disclosed in inter partes docume nts.i'

13. The Prosecut ion also notes th at the Spec ial Court has held th at Defe nce C ounsel is meant to

serve not only the in terest of his client, but also those of the Court and the overall in terests of

just ice. v' T he C ode of Conduct is consistent with thi s jurisprudence, and its provisions are

relevant to proof of the requisite mens rea. As Article 8(A) states cou nsel has an "overriding

duty to act in the interests of justice." It requ ires Counsel to "preserve confide ntiality, and not

disclose informat ion which may jeopardi se the privacy, safety and secu rity of victims and

witnesses," in particu lar protected witn esses. It also requires Counsel to "respect the

confidentiality of all in formatio n which has been entrusted to him in connec tio n with his

repr esentat ion of a clie nt. " further , the Code requires Counsel to act with competence,

honesty, ski ll and professionalism" in conducting his case and "integrity to ensure his actio ns

do not bring th e adm in istra tion of justice into d isrepu te.Y'"

19 SCS L. 12-O I.T OO I , para. 4.
20 SCSL· 12-O I.T-OOI , para. 5.
21 SCS L·I 2-0I·T-OOI , paras 6.7.
22 SCS L-12-O I.T-OOI , para. 5 .

21 SCS L-12-O I.T-OOI , para. 8, cit ing The Prosecutor v, Norman et al., SCS L-04-14-T-125, Decis ion on th e Application of Sam
Hinga Norman for Selt-represen ratiou under Article 17(4)(d) of the Statute of the Special Court , 8 Jun e 2004.
24 SCSL.12-O I.T-00 I, paras 8-11, citi ng Art icles 50) and (iii) , 8(A), lO(A)(i) and I 7(A) of rhe Code of Conduct.
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14. In relation to the ins ta nt case, the Prosecution incorpo rates by reference the evide nce set fort h

in its Mo tio n and refer s to the protect ive orde rs accorded to TFI-375, TFI-371 , TFI -516,

TFI-539 , T FI -567, TFl-.5 79 and TFl-.5 85 whose identities were revealed in Public Annex A CS

The Prosecution prese n ts addi t ional evide nce in Confide n tial Annex C , attached to its

Supplemental Su bmissions, stat ing that all of this evidence establishes the requisite mens rea

for contempt under Rules 77(A)(ii) and 46.26 It cites the incidents in which Defendant

Counsel revealed the identities of these witnesses as evidence th at he had the requisite mens

rea for con tempt in violat ion of Rul e 77(A)( ii) an d Rule 46 :

• O n 24 January 2008, at the starr of T FI-371's test imony, Defenda nt Counsel

"st renuous ly ob jecte d" to the applicab ility of h is protective measures"

• O n 12 March 2008 in open sessio n, Mr . G riffiths revealed the identity of W itness

TFI -371 by sta t ing his n ame and was warned. Mr. Griffiths responded that it was

"a nam e mentioned by the witness h imself dur ing the course of the proceedings

» 28

• O n the same date in private sessio n, the Prosecution sub mitte d this was, at best, a

"negligen t violat ion of protective measures," and requested that the Chamber

warn Defenda n t Counsel not to violate and to be aware of and apprec iate

protec tive measure orde rs. The Presid ing Judge accepted the Prosecution's

' 9conce rns ."

• O n 29 May 2009, the Defence filed their witness sum maries an d again br eached

the protec t ive measures in rela tio n to T F I-37 1, by revealing his nam e and stat ing

that he test ified in ano ther case. The Trial C ha mber responded by proprio motu

:5SCSL·12-O 1-TOO 1, paras 13 and 14.
26 SCSL.12-01T -OO l, para. 12.
27 SCSL·12-O IT-OO 1, para. 15.
:8 SCSL.12-O IT-001 , para. 17.
:0SCSL.12-O i.r-00 1, para. 18.
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issui ng an inter partes orde r to redact th e filing. The C ha mber also reminded th e

Defence to "ensure th e security of victims and witnesses by com plying with any

protective m easures orde red by th e Spec ial Court" and rem inded th e Defen ce to

I . h nro tec ti d 30comp y w it pro tective measures or ers

• O n 8 June 2009, th e Defence filed its exhibit list signed by Defenda nt Counse l

which showed TFl-371 's name and prio r communications. The Chamber again

proprio motu issued an inter partes order to redact and reminded th e Defence once

again, to comply with any protect ive measures orde rs."

• O n 26 June 2009, th e Defence filed an add it iona l exh ibit list which violated court-

orde red protect ive measure. It was subse que ntly redacted. F

• O n 23 September 2009, Defenda nt Counsel revealed identifying information

from T Fl-37 1's closed session test imony in open sessio n, a red act ion was orde red

and counsel reminded of protective measures.f

• O n 1 October 2009 Defe nda nt Counsel d isclosed th e name of TFl-585, a

redaction was ordered and counsel rem inded of protective me asures."

• O n 10 December 2009, Defence filed a notice of app eal signed by Defendant

Counsel whic h revealed information adduced in closed session by TFl-37 5, in

violat ion of a court-ordered pro tective measure. The Appeals C hamber granted th e

Prosecu tio n request in part on 10 Jan uary 20 10, orde ring th e doc ume nt to be re-

filed confidentially."

• O n 8 February 20 11 th e Defe nce revealed th e ide ntity of Witnesses TFl -375, TFl-

371, TFl-51 6, TFl-585, TFl-539, TFl-567 and TFl-579 in Pu blic Annex A of

JOSCSL-12-01TOOI, paras 20-21.
1I SCSL-l2-O I-T OOl, paras 22-23.
1, SCSL-12-01-T-OO I, paras 24-25.
11 SCSL-l2-01-T-OO I, para. 26.
14 SCSL-12-O I-T-OOI, para . 27.
1\ SCSL-I 2-O I-T-OO I, paras 28-29.
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their De fence Final Trial Brief Corr igendu m, despite be ing reminded of their

status as protected witnesses at the start of the ir testimony or via inter partes orde rs

for protect ive measures.f

15. The Prosecution subm its that th e evidence referred to in its Motion in conjunction with the

evide nce presented in th is Suppleme ntal Submission, su pra, satisfy the me ns rea requirement

for a violation of Rule 77(A)(ii): it proves th at Defen dant C ounsel possessed actual knowledge

of the cour t-orde red protect ive measures that he violated, or that he was wilfu lly blind or

recklessly indifferent to their exis tence r" In addi tio n , the Defe nce sta teme nt that they had

corrected "a few substantive m istakes" before filing their Defen ce Fin al Trial Brief

Corrige ndum , illustrates that they had the req uisite me ns rea .38

16. The Prosec ution states th at the violat ions on 8 February 20 1I, relat ing to the Defence Final

Trial Brief corrigendum, "were the latest in a pattern of such violations," and were committed

despite not ice of co ur t orde rs, clearly marked "closed" and "private session" transcr ipts,

multiple rem inders by th e Court, and cour t orders to correct th e violatio ns . Furthe r,

Defendant Counsel obj ected to pro tective measures provided to T F 1-371, and subseq uen tly

violated these measures on five occasions. \9

17. The Prosecution sta tes that Defendant Counse l vio lated the protective measures in Court

filings th at he h imself signe d , an d states th at the Code of C on duct requires lead counsel to

review the con tents of all plead ings or co urt filings that have his signa ture, even if dr afted by

othe r team mem bers. T he Prosecutio n subm its that it "strai ns cred ulity and req u ires one to

suspend belief' that Defendant Counsel, an experien ced lead counsel, would not look <It the

conte nts of An nex A.

<6 SCS L-12-O I-T-OO 1, paras 13-14, 19, 30.
\7 SCS L-12-01-T-00 1, para. 32 .
58 SCSL-12-01-T-001 , para . 33 .
19 SCS L-12-01-T-001, para. 34, cit ing Margetic Judgement, paras 53, 56; In the Case of Florence Hartmann, IT-02-54-R77.5,
Judgement on Allegations of Contempt, 14 Septemb er 2009 , paras 59, 61.
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18. The Prosecution further submits that Defendant Cou nsel's late filing of the Final Brief itself

demonstrates his willingne ss to kn owingly violate a court order. In addition he "repeatedly"

refused to apo logise to Defence Counsel after a "particularly offensive and unprofession al

outburst in co urt," even after being ordered to do so by the Presiding Judge, and only did so

when he was denied a right of audience if he did not. These instan ces demonstrate that the 8

February violations were not accidental or inadvertent, but

done with wilful blindness or reckless indifference" to the existence of the orders.l''

19. The Prosecution conte nds that this evidence establishes that Mr . G riffiths acted with actu al

knowledge of orde rs of the C hamber, or, at a minimum, wilful blindness or reckless

indifference to the existence of orders of the Chamber so satisfying the mens rea requirement;

that apologies do not mitigate the knowing violation of the orde rs, and th eir ongoing nature

negates any mitigating effect and rebuts th e presumption that he was acting in good faith.

Further, his characterisation of the acts as inadvertent is not believable."

20. The Prosecution submits that Defendant Cou nsel further violated Rule 46, and incorporates

by reference th e argument and jurisprudence set forth in its Motion. The Prosecution also

notes that Defendant C ounsel received "constructive warning" as requ ired by Rule 46(A).42

21. The Prosecution makes several submissions on the alternative sentences provided in the Rules

which may be imposed in the instant case."

Supplemental Submissions of Defenda nt Cou nse l

22. In his Defen ce Suppleme ntal Submissions, Defendant Counsel incor porates and relies up on

all arguments and submissions put forth in the Defence Response to the Prosecution 's

Motion and incorporates the arguments and conclusions articulated by Justice Seburinde in

40 SCSL- 12-O IT-001 , para. 35, citing Article 25 of the Code of Conduct, paras 36-37.
4 1 SCSL- 12-01T -OOI, paras 39-40.
42 SCSL- 12-O IT-OO I, para. 4 1.
4 ) SCSL-12-O IT-OO I, paras 42-48
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her partially dissenting opin ion to the Trial C hamber's Decision of 24 March 20 11 "as if it

was specifically pleaded therein.T"

23. Defenda nt C ounsel sub mits that the Prosecution has failed to prove beyond reason able

doubt th at he violated Rule 77(A)(ii) by disclosin g information identifying seven protected

witnesses with the actua l kn owledge of or wilful blindness or reckless ind ifference to th e fact

that thi s violated an orde r of C hamber. Counsel submits therefore th at he should not be

found gu ilty of contem pt under Rule 77, or misconduct under Rule 46Y

24. Defenda nt Cou nsel does not cha llenge the actus reus of the alleged co nte mpt or misconduct,

stating that he has previou sly accepted and apologised for the fact that th e names of seven

protected witnesses were in advertently disclosed in Annex A of th e Defence Final Trial Brief.

Further he does not dispute that he had actu al knowledge th at disclo sin g the names of

protected witnesses would be in violat ion of a Court orde r." T hus, Counse l submits, the

question of whethe r he was wilfully blind to the existence of the protect ive orders is not

applicable."

25. Defence C ounsel submits that to accept the Prosecution's submissions "that any disclosure of

protected informat ion in violation of a known orde r, without any further con sideration of

mens rea," would be tantam ount to turn ing such d isclosure into a stric t liability offence. Thus,

he sho uld not be con victed for contem pt or misconduct simp ly because he knew of the court

orders, and disclosed the names of protected witnesses. Counse l relies on the finding of th e

International Criminal Tribunal for Rwanda (ICTR) Trial Chamber that "cases of inadvertent

44 SCS L· I2-0l -T-D04, para. 2, citing The Prosecutor v. Charles Ghankay Ta ylor, 'SCS L-03-O 1·T-1235, Decision on Co nfidential
with Co nfident ial An nexes A E Prosecu tio n Motion for the Tr ial Chamber to Su mma rily deal with Contempt of the
Special Co ur t for Sierra Leone and Urgen t Measures, Partially Dissenting O pin ion of Justice Seburinde, 24 March 20 II.
45 SCS L-l2-O l -TD04, para . 18.
46 SCSL· I2-0I-T-004, para . 3, 5,
4) SCS L-12-O l .T-004, para. 6.
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disclosure ... wou ld be h igh ly unli kely to meet" the mens rea requ irement of knowing and

wilful inter ference with the administrat ion of justice."

26. In respect of whether he was recklessly indifferent to th e existence of th e order Defen dant

Counsel cites and relies on the ratio of the Appeals C hambe r of the International C riminal

Tribunal for the Form er Yugoslavia (ICTY) which held th at to prove the mens rea of a

"knowing violation" of an order it is "generally ... sufficien t to establish th at th e con duct" was

"deliberate an d not accide ntal," and this may be inferred from circumstantial evidence. The

Defendant Counsel conte nds that th e Prosec ution has not proved beyond reasonable doubt

that th e violat ion was deliberate and not accide ntal an d th e princi pal of in dubio pro reo

applies.V

27. Defendant C ounsel disagrees that th e filing of th e corrected version of its Defence Final Trial

Brief is evide nce that th e Defence 's in tentio n was to disclose th e na mes of protected

witnesses, as the Prosecu tion asserts . Cou nsel contends th at th e Prosecution, in stating th at

"[t jhe Defence stated that th ey correc ted 'a few substan tive m istakes,' including details related

to witnesses" took the Defence statement out of context, in fact the Defen ce stated th at it

corrected severa l types of error du e to adm in istr ative overs ight and that its sole purpose in

filing th e corrected docu me nt was "the ensure that as complete and co rrec t a version of its

final br ief as possibl e be on th e record with th e Court" for th eir cons ide ration of th e de fence

of his client, Mr. T aylor.50

28. Defendant C ounsel conte n ds that th e Prosecution mistakenly attempts to prove the mens rea

for one specific occasion, th e 8 Febr uary d isclosure, by reference to wha t they see as a pattern

of violat ions by Defen dant Counsel, and contends that this argu ment is un duly pre judicial,

and "ru ns coun ter to the tenants (sic) of a fair tr ial." The single breach must be conside red in

48 SCSL.12-O 1-T004, para. 5, citing The Prosecutorv, Nshogoza, ICfR-07-91-T.Judgement, 7 July 2009, para. 176.
49 SCSL- 12-O I-T-004. para. 7, citing In the Case Against Florence Hartmann. IT-02-54-R77.5-A. Appeal Judgement. 19 July
2011. para. 128.
soSCSL-12-01-T-004, para. 9.10.
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its own circumstances, and must establish beyond reasonable doubt that Defendant Counsel

was recklessly indifferent to the protected measures at issue . A determination must be

restricted to an examination of the specific disc losure of th e seven names in Annex A.

Counsel adds th at if his mens rea was determined by his previou s conduct, the instances in

which he abided by protective measures far outweigh those instances in which he breached

them. sl

29. In considering the breach in its own circumstances, Defenant Cou nse l submits that the

Prosecution has not, in its filings or Annexes, presented additional evidence which addresses

the pertinent issue , and the Prosecution's submissions simply seek to "port ray Defendant

Counsel in a negative light." Counsel submits that the record is replete with instances in

which Counse l requested a closed session so as to protect both Prosecution and Defenc e

witnesses, and whe re counsel cautioned a witness not to disclose the identity of a protected

witness. O n balance and considering the length of the trial and the number of persons on

Defendant Counsel's legal team, Counse l submits that he paid "utmost respect" to the se

concerns. 52

30. Counsel also su bmits that in addition to bein g irrelevant, the Prosecution's examples are

"deserving of rebuke." For example, in its Supplemental Submission the Prosecution links

Defendant Cou nsel's argument in oppos itio n to the protective measures afforded to a witness

who previou sly testified in an other trial to an intention to disclose protected witnesses'

names. Th is "just ifiable legal argument," Counsel submits, cannot support an allegation of a

willing breach by Defendant Counsel."

31. Defendant Counse l further notes that the time during which the allegedly contemptuous

conduct occurred was a "h igh ly stre ssful one" for the Defence, in that many team members

51 SC-SL- 12-O l-T-004, paras. 11-12. Co unsel gives examples of the cautions he gave witn esses in course of the hearing.
5: SCSL- 12-O l .T-004. para. 13.
51 SCSL-12-O l.T-004. para. 14.
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"hardly slept for weeks on end" It was a four day peri od during whic h th e Defence was

preparing the co rrected version of its br ief, ana lysing th e Prosecution Fina l Trial Brief,

prep ar ing for oral argu men ts, and seeking leave to appeal the Trial C ha mber's decision to

reject th e Defence's Fin al Trial Brief. It is understandable, therefore, th at the mistaken

disclosure was made, and th e mistake is indicative of the immen se pressure of th e peri od.54

32. Fina lly, Defendant Cou nsel conten ds th at the Prosecution' s submission that he shou ld be

"strictly bo u nd by his signature" on th e filing ignores so me of th e practical realities of a trial of

th e Taylor case 's nature and magn itude, and the circu mstances of th e br ief's filing. It was

reasonable for Counsel to rely on his legal staff, who were bou nd by their own profession al

obligatio ns, and un derstan dable that Cou nsel would place tr ust in th eir work. "Some mistakes

would have escaped h is atte ntio n in this matt er ," whic h goes to the quest ion of mens rea in the

present case.55

DELIBERATIONS

33. I consider that it is imp ortant not to lose sight of th e fact th at the allegat ion is limited to a

charge that De fendant C ou nsel "know ingly and wilfully and/or with reckless ind ifference

disclosed th e identities of seven protected witnesses in Public An nex A of the C orr igendum in

violation of Rule 77(A)(ii)."56 This gives rise to a quest ion of th e application of the add ition al

evidence in sub missions outl ined above which the Prosecuto r submits are incidents of

d isclosu re of th e ident ity of pro tected witnesses in violation of C ourt orde rs. These examp les

range fro m incidents on 24 January 2008 to 10 December 2009.

34. I have considered whe the r these can be taken into account as evidence of a consistent pattern

of conduct pursuant to Rule 93 . I note that neither Counsel has made any reference or

\ 4 SCSL-12-D1-TD04, para. 15.
55 SCSL.12-D1-TOO4. para. 16.
56 SCSL-D}-D 1-T-1208. para. 1.
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argume nt in relation to Rul e 93, and as th ese actions do not const itu te "serious violations of

internat ional humanitarian law un der th e Statute" Ru le 93 may not be applicable. I will deal

with whether the past act ions constitu te a prior cons istent pattern of behaviour that

constitu tes circumstantial evidence of wilful or recklessly indifferent violation of a Court

order hereunder.

35 . I accept as Defendant Counsel submits that this single bre ach mu st be considered in its own

circumsta nces and I mu st determine if th ere has been a con tempt on the facts surround ing

the disclosure of 8 February ZOl l .

36. It is common ground between Defenda nt Counsel and the Prosecutor th at the disclosure

occurred, Defen dant Counsel states that th e actu s reus of th e alleged contempt and/or

miscon du ct is not cha llenged.57 The issue before me is whe the r th ere was th e requisite mens

rea to show that Defenda nt C ou nsel had acted "knowingly and wilfully." Both Prosecutor and

Defendant Counsel acknowledge tha t th ere are th ree ways th at a vio lat ion of Rule 77 (A)(ii)

may be sat isfied; th at is by proof of (i) actu al knowledge th at th e disclosure is in violation of a

Chamber's order; (ij) wilfu l blindness to the existence of the or der; or (ii) reckless indifference

to th e existence of th e order. 58

37. It is common grou nd between th e part ies that Defendan t Counsel kn ew of the protective

measures.i" Hence, there is no issue that mens rea can be shown by way of "wilful blindness to

the existence of an order."

38 . Defendant Counse l conce des th at he had actua l kn owledge th at publicly disclosing the names

of protected witnesses would be in violat ion of a court order "but without further

consideration of the mens rea, (it) would be tantam ount to turning such disclosure in to a str ict

51 SCSL-1 2-01.T-004, para 3; T ranscript 6 July 2012 pp. 49782-49786).
\8 SCSL- l 2-0 l·T-OOl, para . 4.
\9 SCSL-03-Ol-00 l, para 32; SCSL-03-OI-004. para. 5.
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liab ility offe nce".60 The Prosecutor cites examples of how proof of actual kn owledge may be

adduced but I agree that actu al knowledge of the orde r is not in itself enough to const itute the

mens rea of kn owingly and wilfu lly disclos ing.

39. The term "knowing ly an d wilfu lly" is con junc tive . I conside r in a case suc h as this a Cour t

must be sat isfied that a pe rso n kn ew he was disclosing protected informa tion in violat ion of a

court orde r an d intended to make or was recklessly indifferent in making that disclosure of

pro tected information in violat ion of a Court orde r.

40. T he Appea l C ha mber of the Internat ional Crimi na l T ribuna l for the Former Yugos lavia

(ICTY) conside re d that the mens rea required to en te r a conv ict ion for co ntempt under Ru le

77(A)(ii) is "the d isclosure of particul ar in formation in kn owing vio lation o f a Court 's orde r.

Generally it is sufficient to establish that the conduct which co nst ituted th e violation was

deliberate and no t accidental. This may be inferred fro m circ ums tan tia l evidence. Where it is

establishe d that an accused had kn owledge of the existence of a co urt orde r, a find ing of

intent to vio late the orde r will almost necessarily follow." It fu rt he r held that this does not

require th e Prosecution to prove specific intent to interfere with the ad m in istra tion of

. • 61
jus t ice.

41. T he Appeals C hambe r of the Internat ional C rimi na l T ribuna l for Rwanda (ICTR) approved

the interpretati on of the mens rea for a violat ion of Rule 77(A) of the ICTR Rules as "the

kn owledge an d will to in terfere [with the admin istration of justice] ." 62

42. G iven that the Rule requires the eleme n t of wilful interference, i.e . wilful act ion on th e part

of an accused person I ap proach the stateme nt in the H artmann case th at "whe re it is

established that an accused had kn owledge of th e existence of a co urt order, a find ing of

intent to vio late the order will almost necessarily follow" with caution . The cond uct must be

Gil SCSL-12-D1 -TD04, para 5;
01 In the Case Agairut Florence Hart mann, IT02-54-R77.5-A, Appea l Judgement, 19 July 20 11, para 128.
"0 Leonidas Nshogoza t ' , The Prosecutor, ICTR-200 7-91-A, judgement, 15 March 2010, paras 77, 80 .
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show n to be deliber ate and not accide ntal. The circu mstantial evide nce before me is that

followin g both Prosecution and Defence evidence in a tri al that spanned several years

Defendant Counsel, in his capacity as Lead Counsel, signed and filed the Defence Final Tri al

Brief, with Annex A. This was a corrected versio n of an origina l Defence Final Trial Brief.

Counsel sub mits th at it was a document of some 600 pages, prepared by h is "team mem bers"

during a "highly stressful period for th e Defence." He recit es the various matt ers that he and

the team members were dealing with and notes th at he relied on his co-cou nsel and legal

assistants "who were also bo und by the same pro fession al and legal erhics.T"

43. The document contain ing the disclosure was a Defe nce trial brief. It was intended to be pu t

before the T rial C ha mber and to be read and conside red by the Trial C ha mber which was

already well aware of the names and the identifying details of th e protected witnesses and of

the evidence th ey had given. However it was a pub lic document, as with any public docum ent

in a public tri al it could be read by th e world at large notwithstanding th at its immediate

target audie nce was no t the world at large. This contrasts to th e situa tion in , for example, the

Hartmann case or the Scielj case where the conte rnnors had published a book or similar

publication with th e intent that its contents be given a wide circulation. Whilst thi s

compariso n in no way detracts from the fact m at "the publicat ion of the names of protected

witnesses is a ser ious vio lat ion" of the Trial C ha mber's orde rs that has "the potential to

enda nger the security of the con cerned witnesses and/or their families?" I am u nable to find

from the surrounding circu mstantial evidence, the nature of the document, the timing and

the circumstances of th e filing that th is was a de liberate actio n on th e part of Defen dant

Counse lor a team member to reveal th e identity of the protected witnesses.

44. I next look at th e wide r scena r io of evide nce of prior d isclosures submitte d by the Prosecutor

in her supplemental su bmission. Do they show a pattern of behaviour that indicates a

01 SCSL-12-01-T004, para 15,
(,4 SCSU)3-0 1-T-1235, Justice Seburinde's Dissenting Opinion, para. 15.
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knowing and deliberate intent to violate court protective o rde rs that culmina ted in th e

disclosure of 8 February 20ll? Looked at en masse they show a number of statements in court

and filings th at discl osed information ide nt ifying protected witnesses and, in some examples,

d iscourtesy to othe r counsel and defiance of the Trial C ha mber. Are these a pattern of

conduct de mo nstrat ing a deliberate intent to violate court orde rs tending to prove th at th e

instant case is also a delib erate intent to violate such orders or a reckless indifference to them?

G iven th e disparate nature of the events coupled with the spa n of time over which they were

com mitte d I do not find a pattern of conduct amo u nting to eviden ce th at is probat ive of

intent to knowing ly and wilfull y interfere with th e adm in istra t ion of just ice in the instant

case.

45. On the facts before me, I find this was an inadvertent disclosure and accord ingly I do not find

th at th ere was wilful intent to interfere with the ad m in istrat ion of justice or reckless

indifferen ce to the existe nce of th e orders of th e Trial C ha mbe r. Accordingly I find th e

Defenda nt C ounsel not guilty of th e offence of kn owingly and wilfull y inter fering with the

adm in istration of justice of the Special Court by discl osing informat ion relating to

proceed ings in knowing violation of an order of th e C hamber.

Done at T he Hague, T he Ne the rlands this 19th day of O cto ber 20 12.
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ANNEXA:

P rosecution Submissions extracted from Decision on Confidential with Confidential Annexes A-E

Prosecution Motion for the Trial Chamber to Summarily deal with Contempt of the Special Court

for Sierra Leone and for Urgent Interim M easures

(P rosecu tion Motion and Reply Submissions)

Motion

3. The Prosecu tio n submits that the table of co ntents in Pu blic Annex A included a list o f 17

Prosecution witnesses by pseudonym and name, seven of whom were subject to protect ive

measures ordered by the Trial C ha mber prohibiting the d isclosure of ide ntifyi ng

inforrnation.f It submi ts that the Defen ce' s publ ic filin g of Pu bl ic Annex A was not

accidenta l and the re fore gives reason to believe that lead Defence Cou nsel is in co ntempt of

the Special C ourt by wilfu lly and knowingly, and/ or with reckless indiffe rence to Court-

ordered protect ive measures, disclosed th e ide nti ties of seven protected witnesses in violation

of Rules 77(A)(ii) and/ or 77(B).66

4. The Prosecu tio n subm its further th at portions of th e co nfidential Defe nce Fina l Brief and/or

Co nfiden t ial Annex B to the Corr igendurn'" were ob ta ined by Professor W illiam Schabas, the

Director of the Irish C entre of for Human Rights at the National University of Ireland,

Galway, and poste d on the intern et on 11 February 20 11.68 In the po rt ion of the brief

published o n the blog cita tions were made to witne sses who se testimony was adduce d partia lly

or entirely in closed sess ion, with no indication that th eir testimony had bee n in fact given in

closed sess ion .i" The Prosecution argues that under Article 4(B) of the Pract ice Directio n on

Filing Docume nts Before the Special Court for S ierra Leone ("Pract ice Di rection") only public

do cu me nts may be d isseminated publicly and confide ntial documents retain th at classificat ion

until reviewed by the T rial C hamber. T hus, the d issem ina tio n of a po rt ion of the

65 Motion , para. I I. The identities and relevant prot ect ive measures orders in relation to all seven witn esses are set out at
Co nfidential Ann ex A of the Motion.
66 Motion , paras I, 15-20 , 24.
0 ) The Prosecution submits in Footnote 17 that after comparing the filed and posted versions, it was unable to determine
whether the por tion "obtained" by Prof. Schabas was from th e Defence Final Trial Brief filed confidentially on 3 February
20 II or from the Corr igendum filed on 8 February 2011.
08 Motion , Confidential Annex 0 referr ing to the b log entitled "PhD Studies in Human Right s" and accompanying Table
of links (http :// hu manrightsdoctorate .blogspo t.com/20 11/02/ defense-br iefin-charles-taylor-trial.ht ml).
t 9 Mot ion , para. 12
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C onfi de ntial Fin al Trial Brief and/ or Con fide ntial Annex B of the C orr igen du m (to Prof.

Scha bas) further demonstrates reason to beli eve that lead Defence Cou nsel acted with, at

minimum, reckless indiffer ence to co urt orde rs, rules and dir ecti ves.70

5. Furthermore, the Prosecution maintains that there are other indications that the

di ssem in at ion of a confi de n tial filing in the instant sce na r io was "not accide nta l, or at

minimum, was done recklessly, dem onstrati on lead Defence Cou nsel's d isregard for the

Court's authority and fo r the prot ective measures orde red ."71 The Prosecution obse rves that

the portion of the defence Final Brief and/or Corr igen du m pos ted on the internet was

ame nde d: the proced ural h isto ry was del eted and the in tro duction sec t ion t itle was cha nged .

Even as these amen d me n ts were mad e 10 order to prepar e this vers io n for public

d issemi na tio n, no redact ions wer e mad e of refer ences an d citations to closed session

testimony. Therefore, th is portion of the defence Final Brief was properly filed confide ntially

and should not have been di ssemin ated without judicia l re-classification .t i

6. The Prosecutio n concludes that co ns idering the purpose of the Corrigend u m, the tim e lap se

between the filing of the De fence Final Brief and the Corrigendu m, and the on-going

improper disclosure of protected in formatio n in violati on of Court orde rs , as well as improper

di ssemin ati on of portions of confidential filings, ther e is reason to bel ieve that lead De fence

Cou nse l knowin gly an d wilfu lly and/or with reckless in d iffe re nce for co urt-o rde re d prot ective

measures, di sclosed the identities of seven protected Prosecution witnesses in viol ation of

Rules 77(A)(ii) an d/or 77(B)."

7. In the alte rnat ive, the Pro secution subm its tha t lead De fence Cou nse l co m mi tted an ab use of

process punish able under Rule 46(C), argu ing that "a find in g of bad faith or specific intent is

not required for imposition of san ctio ns " under Rule 4 6. The Prosecut io n argues that

sanc tions are justified when (as in the present case) Cou nse l's co n d uc t co ns tit utes "a flagra n t

dis rega rd for (Cou rt's) o rde rs...co ntrary to the interests of justice," or whe n Cou nsel's act ions

are "not coi nci de n ta l, b ut... typical and stra tegic" or "demonstrat e a deliber ate breach or

f . 1 k f dili " 74pattern 0 continuous ac 0 uigence.

70 Motion, para. [8.
71 Motion, para . [9 .
7: Motion , para . 19
71 Mo tion , para. 20.
H Mot ion, paras.21.24
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8. The Prosecution requests th at the Trial Cha mber su mmarily deal with th is possible contempt

of court, but that "in th e interests of a fair and expeditious tri al" should postpone a decision

on thi s Mot ion until after the hear ing is declared closed pursuant to Rul e 87(A) or the trial is

completed . Alterna tively, the Prosecution requ ests th at sanctio ns shou ld be imposed upon

lead Defence Cou nsel pursuant to Rule 46(C ).75

9. The Prosecution further urgently requests that th e Trial C ha mbe r orde r the following interim

measures:

a. th at Annex A of the Corrigendum is reclassified as Confidential;

b. that Lead Defence Cou nsel d isclose to the Prosecution, W itn ess and Vict ims Section and

Trial C ha mber th e nam es of all pe rsons not currently emp loyed as part of the Defence

team who received a portion of eithe r annex to th e Corr igendum and/ or th e confidentia l

Defence Final Brief;

c. that Lead Counsel retrieve all copies of Public Annex A or Confidential Annex B of the

Corrigendu m and/ or the confidential Defence Fin al Trial Brief which it has disseminated

to th ird partie s and;

d. th at all parties in receipt of th e Defence Final Tri al Brief and/or annexes to the

Corr igendu m, regardless of the source of the material, should be ordered to disregard the

material, refra in fro m dissem ination, and dele te all relevant electronic copies."

Reply

13. The Prosecution sub mits in reply that it is imp laus ible th at th e Defe nce inadvertently

disclosed the prot ected witnesses' identity, an d th at this is one in a series of incidents that

shows a pattern of co nd uct by lead Defence Counsel of kn owingly, willingly, and/or with

reckless indifference revealing informat ion in violatio n of existing protective measures orders.

The Prosecution further contends th at this breach should not be viewed in isolation, but that

in conjunction with th e improper disclosure relating to the in ternet blog of Professor Schabas,

thi s dem on strates th at lead Defence Counsel's cond uct "constitutes knowi ng, wilful and/or

reckless indiffe rence to court-ordered protec tive measures, is abusive, co nt rary to the inte rests

of justice an d warrants appropri ate judicial response";"

15 Motion, paras 4, 21-23, 26.
1( ) Motion, para . 2.
n Reply, paras 3-4.
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14. The Prosecution notes that the Defence does not de ny providing Professor Schabas with a

port ion of its C on fident ial Final Trial Brief and/ or C on fident ial Annex B to the

Corr igendum, and reiterates its argu me nt that th ese .filings retain th eir confide ntial status as

they have not been reviewed or reclassified by the Trial Cham ber, nor has the Defence filed

either publicly."

78 Reply, paras 5.7.
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ANNEXB:

Defence Submissions extracted from Decision on Confidential with Confidential Annexes A-E

Prosecution Motion for the Trial Chamber to Summarily deal with Contempt of the Special Court

for Sierra Leone and for Urgent Interim Measures

(Defence Response Submissions)

Response

10. The Defence "accepts and apologizes for the fact that the identities of the seven protected

witnesses were inadvertently disclosed in the public Table of Contents in Public Annex A of

the Corrigendum" and submits that it "appreciates that the Prosecution and the Trial

Chamber have swiftly and appropriately taken corrective action to remedy this breach and to

limit the further dissemination of this inforrnarion.Y " The Defence submits that "viewed

object ively, it is understandable given the considerable time pressure and work load the

defence was under, that the Table of Contents was mistakenly filed as public with confidential

information included.T'' However, the Defence disputes that this sh ould lead to disciplinary

action or contempt proceedings, as the disclosure was an "unintentional mistake". The

Defence contends that the Prosecution has not shown reason to believe that the Defence

knowingly and wilfully acted contemptuously and/or that through this breach, the Defence

has abused the process in such a way that merits sanctions."

11. With respect to the material provided to Professor Schabas, the Defence submits that there is

no merit in the Prosecution complaint as this is work product by the Defence which does not

compromise or disclose the identity of any protected witnesses." It argues further that the

Practice Direction is an internal guideline to the parties on the filing of C ourt documents

before CMS rhat do es not purport to restr ict the ability of Cou nsel to disseminate non

confidential case-related work product or materials to the press or media outside the Special

Court.83 The Defence therefore submits that it would be proper for it to disseminate public

aspects of its work product to Profess or Schahas, regardless of whether or not that public

information was also contained in a larger confidential document filed with the Court.54 The

79 Response, para. 3.
so Response, para. 8.
SI Response, paras 3, 7-9.
s: Response, para. 4.
S) Response, para. 10.
S4 Response, para . 11
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Defence further submits th at the instances where the closed session witnesses are cited cannot

plausibly reveal the identity of these individuals, and that where references and citations to

closed session testimony do not risk disclosure of the identity of witnesses, it is not necessary

to make redactions or to indicate that the testimony was obtained in closed sessions.f"

12. The Defence submits, with respect to the interim measures requested, that :

a. it does not oppose the permanent reclassification of the Table of Contents as

confidential and notes that the Trial C hamber has already adopted this interim

measure;

b. the Defence does not need to disclose the names of persons not currently employed as

part of the Defence team who received a portion of either annex to the C orrigendum

and/ or the C onfidential Defence Final Brief, as the Defence has not disseminated the

Table of Contents to any third party and as there is nothing untoward about the

dissemination of public portions of the brief as obtained by Scha bas;

c. as above, the Defence submits there is nothing to retrieve;

d. as above, the Defence sub mits there is no need for an order to third parties to

disregard the material and refrain from further dissemination and/ or to delete all

relevant electronic copies; and

e. as above, the Defen ce submits th at there is no need for an order to third parties to

d isregard the material and refrain from further dissemination and/or to delete all

relevant electronic copies; and

f. the Defen ce is certain th at the Registrar would take all reasonable steps to ensure that

the Tabl e of C ontents is not further disseminated to th e public as a normal part of her

duty, and thus the requested measure is not necessary."

85 Respon se, paras 13-16.
80 Respon se, para. 19.
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